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This Fifteenth Edition continues our endeavor to make American Govern-
ment: A Brief Introduction the most authoritative and contemporary 
introductory text on the market. This major revision brings a renewed 

focus to the institutions, processes, and data that illuminate big questions about 
governance and representation in the United States. Those who have used the  
book in the past know that we have always emphasized the role of American 
political institutions. In every chapter we encourage students to think critically 
and analytically about how well the institutions discussed in that chapter serve 
the goals of a democratic society. To further support this goal, we have developed 
a new digital, adaptive study tool, InQuizitive, for the Fifteenth Edition. When 
assigned in conjunction with the chapter reading, InQuizitive helps students 
master the core concepts and ideas in each chapter, and challenges them to apply 
what they have learned.

This book was written for faculty and students who are looking for a lit-
tle more than just “nuts and bolts” but prefer a brief-format text. No fact about 
American government is intrinsically difficult to grasp, and in an open society 
such as ours, facts abound. The philosophy of free and open media in the United 
States makes information about the government readily available. The advent of 
the internet and new communication technologies have further expanded the 
opportunity to learn about our government. The ubiquity of information in our 
society is a great virtue. Common knowledge about the government gives our 
society a vocabulary that is widely shared and enables us to communicate effec-
tively with each other about politics. But it is also important to reach beyond that 
common vocabulary and to develop a more sophisticated understanding of poli-
tics and government. 

The sheer quantity of facts in our society can be overwhelming. In a 24/7 
news cycle it can be hard to pick out the stories that are important and to stay 
focused on them. Today, moreover, Americans may choose among a variety of 
news sources, including broadcast, print, and various online formats, all clam-
oring for attention. The single most important task for the teacher of political 
science is to confront popular ideas and information and to choose from among 

PREFACE

  xv
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them the small number of really significant concepts that help us make better 
sense of the world. This book aims to help instructors and students accomplish 
this task.

The major changes in this Fifteenth Edition are intended to combine author-
itative, concise coverage of the central topics in American politics with smart 
pedagogical features designed to get students thinking about quantitative data 
and current issues. Highlights of the revision include the following:

• A new Chapter 1 introduces the themes of representation and  
governance that help students understand fundamental questions about 
American government. Throughout the text we use the themes of repre-
sentation and governance to frame important questions about American 
politics. This organization helps students see how institutional rules and 
structures, history, and empirical evidence lead to a deeper understanding 
of the major topics in American politics.

• New analysis of the 2018 midterm elections, including data illustrations, 
walks students through what happened and why. Chapter 10 includes a 
section devoted to the 2018 elections, as well as updated data, examples, 
and other information throughout the book.

• A new primer called “Making Sense of Charts and Graphs,” by  
Jennifer Bachner (Johns Hopkins University) at the end of Chapter 1 sets 
students up to understand political data that they encounter in the news 
and in the course, including in the many new Timeplot and Analyzing the 
Evidence infographics throughout the book.

• New coverage of public policy from contributing author Elizabeth 
Rigby (George Washington University) is integrated throughout the book, 
including current coverage of issues like health care, the new 2017 tax 
law, the government’s role in higher education, and the “hidden  
welfare state.” The economic and social policy chapter (Chapter 13) has 
been completely revised to reflect updated scholarship.

• New Policy Principle boxes, also authored by Elizabeth Rigby, highlight  
the various players and structures that shape current policy debates, 
including congressional action on the opioid crisis (see Chapter 5), and 
federal versus state marijuana laws (see Chapter 3).

• New and revised Timeplot features use quantitative data to illuminate 
long-term trends in American politics. New Timeplots explore federal 
and state and local spending (see Chapter 3) and immigration from  
continent of origin (see Chapter 9).

• Six new Analyzing the Evidence units written by expert researchers 
highlight the political science behind the information in the book, while 
the remaining units have been updated with new data and analysis. Each 

xvi  PREFACE
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PREFACE  xvii

unit poses an important question from political science and presents  
evidence that can be used to analyze the question. The new units are

“Making Sense of Charts and Graphs” in Chapter 1, contributed by  
Jennifer Bachner (Johns Hopkins University)

“State Policies on Renewable Energy” in Chapter 3, contributed by 
David Konisky (Indiana University)

“Is the Public Principled or Prejudiced When It Comes to Affirma-
tive Action?” in Chapter 4, contributed by David C. Wilson (University of  
Delaware)

“Unilateral Action and Presidential Power” in Chapter 6, contributed 
by Jon Rogowski (Harvard)

“Explaining Vacancies in Presidential Appointments” in Chapter 7, 
contributed by Sanford Gordon (New York University)

“Public Support for Military Action” in Chapter 14, contributed by 
Christopher Gelpi (The Ohio State University), Peter D. Feaver (Duke  
University), and Jason Reifler (University of Exeter)

This Fifteenth Edition of American Government: A Brief Introduction is 
accompanied by a new innovative assessment tool, InQuizitive, an adaptive  
learning tool that offers a range of “nuts and bolts,” as well as applied and  
conceptual questions, drawing upon features of the text, like the Analyzing 
the Evidence infographics, to help ensure that students master the material 
and come to class prepared. See the back cover for additional information on 
InQuizitive. We also offer a comprehensive resource package to support teach-
ing and learning with American Government: A Brief Introduction, including 
the Norton Coursepack featuring additional book-specific activities that can be 
assigned through your Learning Management System, and a comprehensive test 
bank, revised for this new edition.

For the Fifteenth Edition we have profited greatly from the guidance of many 
teachers who have used earlier editions and from the suggestions of numerous 
thoughtful reviewers. We thank them by name in the Acknowledgments. We  
recognize that there is no single best way to craft an introductory text, and we are 
grateful for the advice we have received.

Benjamin Ginsberg
Kenneth A. Shepsle
Stephen Ansolabehere
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We note with sadness the passing of Theodore J. Lowi. We miss Ted 
but continue to hear his voice and to benefit from his wisdom in the 
pages of this book.

Our students at Cornell, Johns Hopkins, and Harvard have been an essen-
tial factor in the writing of this book. They have been our most immediate intel-
lectual community, a hospitable one indeed. Another part of our community, 
perhaps a large suburb, is the discipline of political science itself. Our debt to 
the scholarship of our colleagues is scientifically measurable, probably to sev-
eral decimal points, in the footnotes of each chapter. Despite many complaints 
that the field is too scientific or not scientific enough, political science is alive 
and well in the United States. Political science has never been at a loss for rele-
vant literature, and without that literature our job would have been impossible. 
For this edition, we are grateful for Elizabeth Rigby’s significant revisions and 
updates to the policy discussions throughout the book, as well as the new 
Policy Principle sections outlined in the Preface.

We are pleased to acknowledge our debt to the many colleagues who had a 
direct and active role in criticism and preparation of the manuscript. The First 
Edition was read and reviewed by Gary Bryner, Brigham Young University; 
James F. Herndon, Virginia Polytechnic Institute and State University; James 
W. Riddlesperger, Jr., Texas Christian University; John Schwarz, University  
of Arizona; Toni-Michelle Travis, George Mason University; and Lois Vietri,  
University of Maryland. We also want to reiterate our thanks to the four col-
leagues who allowed us the privilege of testing a trial edition of our book by using 
it as the major text in their introductory American government courses: Gary 
Bryner, Brigham Young University; Allan J. Cigler, University of Kansas; Burnet V. 
Davis, Albion College; and Erwin A. Jaffe, California State University, Stanislaus.

For the Second through Seventh Editions, we relied heavily on the thought-
ful manuscript reviews we received from J. Roger Baker, Wittenburg University; 
Timothy Boylan, Winthrop University; David Canon, University of Wisconsin; 
Victoria Farrar-Myers, University of Texas at Arlington; John Gilmour, College  
of William and Mary; Mark Graber, University of Maryland; Russell Hanson,  
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What if the United States replaced its current political system with a new  
Constitution and new institutions of government? Recently testifying before a 
Senate committee, former senator Tom Coburn (R-Okla.) bluntly told his for-
mer colleagues, “America doesn’t trust you anymore. That’s the truth.”1 Coburn, 
who retired from the Senate in 2014, now leads a group calling for a convention 
of the states to bypass Congress and rewrite the U.S. Constitution. As we will 
see in Chapter 2, Article V of the Constitution lists this type of convention as 
one of the ways the Constitution can be amended, though the only such conven-
tion of the states ever held was the original Constitutional Convention of 1787.

Coburn’s group is mainly interested in the adoption of a constitutional 
amendment requiring the federal government to balance its budget. If it was 
actually held, however, a convention of the states would have unlimited authority 
to change the Constitution and the American system of government—a prospect 
welcomed by some and frightening to others.

What makes some Americans willing to go back to the constitutional draw-
ing board? The short answer is a decline in public confidence in America’s insti-
tutions. Although Coburn represents just one group focused on one issue, many 
Americans believe that government is “broken.” In recent years, Americans have 
actually named government as the nation’s top problem, edging out the economy, 
unemployment, and even terrorism.2 Fewer than 20 percent say they trust the 
government to do what is right.31
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Asked for specifics, they often cite frustration with the government’s 
apparent inability to get things done;4 for example, after six months in office 
President Trump had made little headway in securing congressional approval 
for his signature proposals, such as the repeal of Obamacare and the repair of 
America’s crumbling roads and highways. Many Americans also raise concerns 
about the honesty and fairness of voting and electoral 
processes, saying the government is not as democratic as 
they might have hoped.

These concerns point to two of the most funda-
mental issues of American democracy: governance  
and representation. Governance means making official  
decisions about a nation’s affairs and having the authority to put them  
into effect. A government is the institution or set of institutions that makes 
such decisions. Governments develop policies and enact laws designed to  
promote the nation’s security and welfare. Some citizens may not agree with 
particular policies and laws, so governments generally need the power to 
enforce them.

In some nations, governance is the responsibility of a small group of  
rulers who are apt to equate the nation’s welfare with their own. In a democ-
racy, however, ordinary citizens’ voices are heard and taken into account  
when decisions are made. In modern democracies, citizens influence govern-
ment by selecting at least some of their leaders. This process is called political 

In a constitutional democracy 
like the United States, the  
powers of government are 
limited (by a constitution) and 
many perspectives must be 
taken into account (through 
democratic institutions).

▪ Why do Americans care about 
representation and effective 
governance?

governance
The process of governing, 
which involves making official 
decisions about a nation’s 
affairs and having the author-
ity to put them into effect.

government
The institutions through which 
a land and its people are ruled.
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4  CHAPTER 1 INTRODUCTION: GOVERNANCE AND REPRESENTATION

representation. Generally, when the government makes decisions, the views 
of the majority as expressed through its representatives prevail. If laws and 
policies consistently run counter to the will of the majority or favor special 
interests, the legitimacy of the government—that is, the belief that the govern-
ment’s actions are valid and proper—may be undermined.

The effectiveness and interplay of governance and representation are at the 
heart of America’s constitutional system—and when they are not working effec-
tively, many Americans notice and become concerned. Throughout this book, 
as we examine the major features of American government, we will see that 
the themes of representation and effective governance—and how the two do or  
do not work together—underlie many important questions about today’s polit-
ical system, from Tom Coburn’s call for a new constitutional convention to  
lawsuits charging that some states conduct elections in ways that give one party an  
advantage or deprive minorities of fair representation.

After reading this chapter, you should be able to . . .
▪ Identify the main purposes of government and the major types 

of government, including constitutional democracy

▪ Define politics and explain how representation enables 
citizens to influence political decisions

▪ Describe three reasons why achieving effective governance and meaningful 
representation can be difficult, even when people agree on these principles

WHY IS GOVERNMENT NECESSARY?
Before we turn to the particulars of the American political system, let’s consider 
the basic purposes of any government. Government enables a large group of peo-
ple to live together as peacefully as possible. In the Declaration of Independence, 
America’s founders, influenced by the writings of the British philosopher John 
Locke (1632–1704), declared that governments were needed to promote “life,  
liberty and the pursuit of happiness.” A modern interpretation of these ideas 
might say government is necessary for three reasons: to maintain order, to protect 
property, and to provide public goods.

Maintaining Order. For people to live together peacefully, law and order are 
required, and these can be secured only by a government able to use force if 
needed to prevent violence and lawlessness and maintain citizens’ safety. This 
potential for the use of force may sound like a threat to “life, liberty, and the 
pursuit of happiness” until you think about the absence of government, or  

representation
An arrangement in which 
citizens select individuals to 
express their views when  
decisions are made.
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anarchy. According to the British philosopher Thomas Hobbes (1588–1679), 
anarchy is even worse than the potential tyranny of government because  
anarchy is characterized by “continual fear, and danger of violent death . . . 
[where life is] solitary, poor, nasty, brutish and short.”5 Governmental power 
can be seen as a threat to individual liberty, yet maintaining order and keeping 
people safe are essential so that we can enjoy that freedom.

Protecting Property. After the safety of citizens comes the security of their 
property. Protection of property is almost universally recognized as an import-
ant function of government. John Locke wrote that whatever we have created 
with our own labor is considered our property.6 But even Locke recognized that 
although we have the right to own what we produce, that right means nothing  
if someone with greater power than ours decides to take what we own or tres-
pass on it.

Something we call our own is ours only as long as laws help ensure that we 
can enjoy, use, consume, trade, or sell it. Property rights, then, can be defined as 
all the laws against theft and trespass that permit us not only to call something 
our own but also to make sure our claim sticks.

Providing Public Goods. Another British philosopher, David Hume (1711–1776), 
observed that although two neighbors may agree to cooperate in draining a swampy 
meadow, the more neighbors there are, the more difficult it will be to get the task 
done. A few neighbors might clear the swamp because they understand the benefits 
that each of them will receive from doing so. But as the number of neighbors who 
benefit from the clearing expands, many will realize that they all can get the same 
benefit if only a few clear the swamp and the rest do nothing.

One important role of gov-
ernment is to provide public 
goods, like national defense. 
National defense may benefit 
everyone within a country, but 
without government, no one 
has an incentive to pay for it on 
their own.

amgovb15_ptr_ch01_002-021.indd   5 14/11/18   7:17 pm



6  CHAPTER 1 INTRODUCTION: GOVERNANCE AND REPRESENTATION

A public good (or collective good) is a benefit that no member of a group 
can be prevented from enjoying once it has been provided. The clearing of the 
swamp is one example; national defense is another. National defense is one of 
the most important public goods—especially when the nation is threatened by 
war or terrorism. Enjoying a public good without working for it is called free 
riding. Without government’s powers to enforce a policy to build a bridge or 
create an army, even the richest, most concerned citizens have no incentive to 
pay for it.

A government provides the processes, procedures, locations, and participants 
through which these three basic purposes can be fulfilled. Effective governments 
enact laws and develop policies to maintain order, protect property, and provide 
essential public goods like defense, public health and sanitation, basic education, 
and a transportation infrastructure. Governments that do not effectively fulfill 
these functions are often referred to as “failed states.” While we may disagree 
about how much and what government should do to address these basic purposes, 
most people agree that government has some role in each area.

FORMS OF GOVERNMENT
Government comes in many different forms, as simple as a tribal council that 
meets occasionally to advise the chief or as complex as the United States’ vast 
establishment with its forms, rules, governmental bodies, and bureaucracies. 
Governments vary in structure, size, and operating methods. Two questions are 
of special importance in determining how they differ: Who governs? And how 
much governmental control is permitted?

In some nations, political authority is held by a single individual—a system 
called autocracy. When a small group of landowners, military officers, or wealthy 
merchants controls most of the governing decisions, that government is an  
oligarchy. If many people participate, and the general population has some influ-
ence over the choice of leaders and their subsequent actions, the government is 
called a representative democracy.

Governments also vary in how they govern. In the United States and a number 
of other nations, governments are legally limited in what they control (substan-
tive limits), as well as how they go about controlling it (procedural limits). These 
are called constitutional governments. In other nations—for example, Saudi  
Arabia—forces that the government cannot fully control, such as a powerful reli-
gious organization or the military, may help keep the government in check, but 
the law imposes few real limits. Such governments are called authoritarian  
governments. In a third group of nations, including the Soviet Union under 
Joseph Stalin or North Korea today, governments not only lack any legal limits but 
also seek to eliminate organized social groups or institutions that might challenge 

autocracy
A form of government in 
which a single individual rules.

oligarchy
A form of government in which 
a small group of landowners, 
military officers, or wealthy 
merchants controls most of the 
governing decisions.

democracy
A system of rule that permits 
citizens to play a significant 
part in government, usually 
through the selection of key 
public officials.

constitutional government
A system of rule that estab-
lishes specific limits on the 
powers of the government.

authoritarian government
A system of rule in which the 
government’s power is not 
limited by law, though it may 
be restrained by other social 
institutions.

public good
A good that, first, may be 
enjoyed by anyone if it is 
provided and, second, may not 
be denied to anyone once it 
has been provided. Also called 
collective good.

free riding
Enjoying the benefits of some 
good or action while letting 
others bear the costs.
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their authority. Because these governments attempt to dominate all of a nation’s 
political, economic, and social life, they are called totalitarian governments.

Which of these forms of government is best? Representative democracies, 
limited by constitutions, are not always the most efficient form. Because many 
voices must be heard, they can be slow to take action. However, citizens generally 
benefit from a constitution that protects against harsh or arbitrary governmental  
action, and from rules that require the government to take account of their  
welfare and views. A trade-off thus exists between efficiency and inclusiveness.

A Brief History of Democratic Government
The government of the United States is a representative democracy and is bound 
by a constitution that sets limits on what government can do and how it does it. 
With the possible exception of ancient Athens and several other ancient Greek 
city-states, such democracies were unheard of before the modern era. Prior to the 
seventeenth century, governments seldom took into account the opinions of their 
ordinary subjects. But in the seventeenth century, in a handful of Western nations, 
important changes began to take place in the character and conduct of govern-
ment. How did these changes come about? How did we get to where we are today?

The key force behind the imposition of limits on governmental power in 
Europe was the emergence of a new social class called the bourgeoisie, a French 
word meaning “free residents of the city” (as opposed to landowners and rural  
residents who were legally required to provide labor to the landowners). The 
bourgeoisie later came to be thought of as the “middle class” or those engaged in 
commerce or in industry. To gain a share in the control of government—to join 
the monarchs and aristocrats who had dominated European governments for  
centuries—the bourgeoisie tried to change existing governmental institutions, 
especially parliaments, into ones in which they could actively participate politically.

Parliaments had existed for hundreds of years, controlling governments 
from the top and not allowing influence from below. The bourgeoisie embraced 
them as the way to wield their greater numbers and growing economic advan-
tage against aristocratic rivals. The United States was the first nation founded 
mainly by members of the bourgeoisie, and so, not surprisingly, the first political 
institution the Founders built in their struggle against the British monarchy was 
a parliamentary body, the Continental Congress, which provided the collective 
foundation for colonial opposition to British power.

The bourgeoisie advanced many of the principles that became the cen-
tral underpinnings of individual freedom for all citizens—freedom of speech, 
of assembly, and of conscience, as well as freedom from arbitrary search and  
seizure. It is important to note here that the bourgeoisie, including many of 
America’s founders, generally did not favor democracy as such. They advocated 
political institutions based on elected representatives, but they favored setting 
conditions such as property requirements for voting and for holding office so 
as to limit participation to the middle and upper classes. Yet, once the right of 

totalitarian government
A system of rule in which the 
government’s power is not 
limited by law and in which the 
government seeks to eliminate 
other social institutions that 
might challenge it.
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non-aristocrats to have a say in government was established, it was difficult in 
both Europe and America to limit the expansion of that right to the bourgeoisie. 
Others also wanted voting rights and representation. Indeed, governments found 
that expanding participation could be a useful way of encouraging citizens to pay 
their taxes and serve in the military.

POLITICS: THE BRIDGE BETWEEN 
GOVERNMENT AND REPRESENTATION
The term politics broadly refers to conflicts over the character, membership, and 
policies of any organizations to which people belong. As the political scientist 
Harold Lasswell once put it, politics is the struggle over “who gets what, when, 
how.”7 Although politics exists in any organization, in this book, politics refers 
to conflicts over the leadership, structure, and policies of governments—that is, 
over who governs and who has power. But politics also involves collaboration 
and cooperation.

The goal of politics, as we define it, is to have a say in who makes up the 
government’s leadership, how the government is organized, and what its policies 
will be. Such a say is called power or influence. Most people are eager to have 
some say in matters that affect them; indeed, over the past two centuries many 
individuals have risked their lives for voting rights and representation. In recent 
years, a large number of Americans have become more skeptical about how much 
“say” they actually have in government, and many do not even bother to vote. 
This skepticism, however, does not mean that Americans no longer want to have 
a voice in the governmental process. Rather, many of them doubt that the political 
system allows them real influence.

As we will see throughout this book, not only does politics influence  
government but the character and actions of government also influence a nation’s 
politics. The rules and procedures established by political institutions influ-
ence the forms that political activity may take. In some nations, the rules of  
politics limit participation to members of a particular ethnic group, political party, 
or noble family. In the United States, political participation is open to tens of  
millions of citizens, though some choose not to take part and others argue that 
they are improperly deprived of fair voting rights.

Representation
Participation in politics is the key to representation in government. Those who  
participate have an opportunity to select representatives who will promote their 
interests when governmental decisions are made. In other words, representative 
government allows citizens an indirect say over policy through their direct influence 

politics
Conflict and cooperation over 
the leadership, structure, and 
policies of government.

institutions
A set of formal rules  
and procedures, often  
administered by a  
bureaucracy, that shapes  
politics and governance.
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on the selection of their representatives. As we will see later, Americans can partici-
pate in many forms of politics, including lobbying, working in a campaign, organiz-
ing a protest march, or even running for office. Most citizens, however, participate 
primarily through voting for representatives. The Constitution’s framers designed 
the U.S. Congress to be the nation’s chief representative institution. Its members are 
expected to speak on behalf of the people in their districts, representing the views 
and interests of numerous constituents when decisions are made in the Capitol.

In ancient Athens, democracy was institutionalized in an assembly, the ecclesia, 
where all citizens might express their views and vote. This sort of assembly was pos-
sible within the context of a small city-state. However, one could hardly expect all 
the citizens of the United States to gather in an amphitheater to engage in political 
debate. Even today, when technology might permit the construction of an electronic 
version of the ecclesia, could millions of citizens engage in the discussion, delibera-
tion, and compromise needed to produce effective government?

Representation can take many forms. Some citizens prefer that their repre-
sentatives share their own religious, gender, philosophical, or ethnic identities. 
This approach, often called descriptive representation, hinges on the idea that 
citizens can be confident in governmental decisions if those decisions are being 
made by others like themselves.

The framers of the Constitution, in contrast, believed that effective represen-
tation was tied to accountability. To the framers, the key to proper representation 
was the ability of citizens to select and remove—essentially to hire and fire—their 
representatives. Under the U.S. Constitution, citizens would be able to choose 
representatives whom they trusted to promote their interests and to depose 
those who failed to do so. This idea is known as agency representation, because  
representatives serve as the agents of their constituents.

In a representative democracy, 
citizens choose politicians whom 
they think will promote their 
interests. This delegation of 
power gives politicians a level 
of independence, but elections 
make them accountable to 
constituents.

descriptive representation
The type of representation 
in which representatives are 
trusted to make decisions 
on their constituents’ behalf 
because they share the reli-
gious, gender, philosophical, 
or ethnic identities of their 
constituents.

agency representation
The type of representation in 
which representatives are held 
accountable to their constit-
uents if they fail to represent 
them properly. That is, constit-
uents have the power to hire 
and fire their representatives.
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10  CHAPTER 1 INTRODUCTION: GOVERNANCE AND REPRESENTATION

Congress is the United States’ chief representative body at the national 
level, but Americans expect the president and members of the judiciary to  
represent their views as well. The president is an elected official and can be held 
to account by the electorate when running for a second term. The framers delib-
erately shielded the federal judiciary from the electoral process but, in appointing 
judges, modern presidents are usually sensitive to the racial, ethnic, and gender 
composition of the federal courts, since citizens expect the judiciary to be broadly 
representative of the nation.

DOES REPRESENTATIVE 
GOVERNMENT WORK?
Governance means making authoritative decisions; representation means giving 
citizens a voice in those decisions through their elected representatives. Could 
anything be simpler? In fact, combining governance with representation pro-
duces a number of complications that, taken together, can lead to the impression 
that the government is “broken.” Let’s consider three of these problems. Devel-
oping a better understanding of these types of issues is precisely what political 
scientists try to do (see the Analyzing the Evidence section, “Thinking Like a 
Political Scientist,” on p. 11).

Delegating Authority in a Representative Democracy
For over two centuries, voting rights and other forms of political participation in 
the United States have expanded to the point where citizens, from the time they 
are roughly the age of the average college freshman to the time they take that final 
breath, can engage in political activity at various levels of government. Yet it is often 
convenient for citizens to delegate such activities to others. When we don’t pay 
attention to politics or even register to vote, we leave political decisions entirely 
to representatives—chiefly legislators and executives—rather than exercising  
political authority directly. The United States is a representative democracy for 
very practical reasons. The large number of citizens makes direct democracy 
almost impossible at the national level; moreover, Americans have lives to live and 
private concerns to attend to. By delegating political decisions to representatives, 
they do not have to be specialists and can focus on other matters.

We often think of our political representatives as our agents, whom we “hire” 
to act on our behalf. In this relationship, citizens are the principals—those with 
the authority—who delegate some of that authority to politicians, their agents. 
This principal-agent relationship, however, means that citizens don’t always 
get what they want, because, inadvertently or not, they allow agents to pursue 
their own self-interests or to be influenced unduly by those who care more about  

principal-agent relationship
The relationship between a 
principal (such as a citizen) 
and an agent (such as an 
elected official) in which the 
agent is expected to act on 
the principal’s behalf.
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analyzing the evidence

Thinking Like a Political Scientist

American politics often seems disor-
derly and incomprehensible. How 

do our institutions work? Do they work 
as they should? Finding order in polit-
ical chaos is precisely what political 
scientists do. We want to identify pat-
terns in all the noise and maneuvering of 
everyday political life. The discipline of political 
science, and especially the study of American 
politics, seeks the answers to two fundamental 
questions: What do we observe? And why?

What do we observe? Political science aims to 
identify facts and patterns that are true in the 
world around us. What strategies do candidates 
use to capture votes? What decisions do mem-
bers of Congress make about how to vote on 
bills? What groups put pressure on the institu-
tions of government? How do the media report 
politics? What tools are available to the presi-
dent to achieve policy goals? How do the courts 
make their decisions? These and many other 
questions have prompted political scientists to 
determine what is true about the political world, 
and we will take each of them up in detail in later 
chapters. 

One important way that political scientists 
identify facts and patterns is by studying data. 
At the end of this chapter, we provide a brief 
guide to “Making Sense of Charts and Graphs” 
with tips for interpreting the political data that 
you encounter in this course and beyond.

Why? The second question—why?—is funda-
mental to any science. We not only would like 
to know that something is true about the world. 
We also want to know why it is true, a question 

that requires us to create in our minds a 
theory of how the world works. In this 
way, we not only describe politics; we 
analyze it. One of the most important 
goals of this book is to provide con-

cepts and tools to help readers critically 
analyze what they observe in politics and 

government. In this chapter, we cover some fun-
damental concepts that we hope will clarify why 
American government works the way it does. 

Throughout the rest of this book, we will 
frequently revisit concepts from this chapter— 
particularly the ideas related to representation 
and governance—to better understand some of 
the fundamental questions about the various 
institutions and features of American govern-
ment. Each of the following chapters also includes 
a two-page Analyzing the Evidence section that 
explains how political science researchers used 
that data to try to analyze a specific question. 

How should government work? We believe that 
answers to the what? and why? questions that 
political scientists study help us formulate bet-
ter answers to questions about how government 
and politics should work. What rights should cit-
izens have? How should members of Congress 
vote on the issues before them? How should 
presidents lead? 

In this book, our goal is to help readers iden-
tify key facts and patterns of American politics 
(what do we observe?), and then to use the core 
concepts and tools to make sense of those facts 
and patterns (why?) so that readers can develop 
their own answers to questions about how gov-
ernment should work.
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12  CHAPTER 1 INTRODUCTION: GOVERNANCE AND REPRESENTATION

political decisions or have more at stake in those decisions. In the past 25 years, 
more than two dozen members of Congress have been indicted for official  
corruption—for using their offices for personal gain rather than for service  
to constituents.

While outright corruption is one risk, the principal-agent relationship can also 
be problematic if a representative (legally) helps enact a policy that the majority of 
constituents oppose, or fails to support a policy that constituents want. According 
to one recent study, members of Congress vote against the opinions of a majority 
of their constituents nearly 35 percent of the time.8

The Tension between Representation 
and Governance
A second problem in the relationship between representation and governance is 
that they sometimes contradict one another, each getting in the way of the other. 
Representation can interfere with effective governance in two ways. First, as 
mentioned earlier, in a representative democracy many different voices must be 
heard before decisions are made—a requirement that sometimes produces long 
delays or even blocks action altogether. Throughout the Obama administration 
and well into the Trump years, Congress was “gridlocked” and unable to enact 
legislation on major domestic programs. This inability to legislate stemmed,  
in part, from the fact that members representing Democratic and Republican  
districts were pulled in entirely different directions by their constituents. Repre-
sentation made governance difficult.

Second, groups that are exceptionally influential and well represented  
may be sheltered from effective governance. Through their representatives in 

Groups that are especially well 
represented may influence gov-
ernment to pass policies that 
benefit them, at the expense of 
other groups and the nation as a 
whole. In 2016, protesters called 
for an end to interest group 
influence in Washington, D.C., 
demanding that officials “drain 
the swamp.”
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government, they may be able, say, to escape some of the burden of taxation and 
regulation. The pharmaceutical and oil industries, for example, benefit from 
many tax loopholes (policies that make it possible to avoid paying a tax), so 
the burden of taxation is passed on to others who are not so well represented.  
Tactics like these that block action or distort outcomes can put better represen-
tation and more effective governance at odds.

The Enigma of Majority Rule
A third problem in the relationship between governance and representation 
involves the complexity of majority rule. One of the main ideas of represen-
tative government is that the will of the majority, as expressed through its 
representatives, must be respected. But majority rule can trample on minority 
rights as defined by the Constitution—a problem that will be discussed in 
Chapters 2 and 4.

There is, in fact, an even more basic problem: sometimes there is no course 
of action consistent with majority rule. Even if all the agents in a representative 
body work diligently on behalf of their principals, it is not always easy or even 
possible to add them up into a collective choice that reflects the will of the major-
ity. This idea was first put forward in 1785 by the Marquis de Condorcet, a French 
philosopher who presented an example showing that three individuals with 
equally strong preferences about policies could not achieve a collective choice 
that would satisfy all of them. This idea, which came to be known as Condorcet’s 
paradox, is illustrated in Table 1.1.

Suppose that a government is making a choice among three possible spending 
programs—defense, health care, and protecting the environment—and that there 
are three voters whose preferences are represented in Table 1.1. If the environ-
ment is chosen to receive the funds, it can be argued that health care should win 
instead, since a majority (voters 1 and 2) prefers health care spending to spending 
on the environment and only one voter (3) prefers the environment to health care. 

table 1.1

CONDORCET’S PARADOX

FIRST PREFERENCE
SECOND 
PREFERENCE

THIRD 
PREFERENCE

Voter 1 Defense Health care Environment

Voter 2 Health care Environment Defense

Voter 3 Environment Defense Health care

analyzing  
the evidence
Which is the right policy to 
pursue when no option has 
the support of a majority? 
How might a representative 
government best address the 
problem?
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14  CHAPTER 1 INTRODUCTION: GOVERNANCE AND REPRESENTATION

However, by the same argument and by the same margin, defense spending is pre-
ferred to health care spending, and the environment is preferred to defense.

The contradictions at the heart of representative government help to explain 
why such a government can be inefficient and sometimes seem unfair. Represen-
tatives may fail to work on behalf of their constituents’ interests (problem 1). On 
the other hand, representatives can be too effective and successfully shield their 
constituents from the costs of public goods—costs that must be borne by others 
(problem 2). Finally, there may be no course of action that has the support of a 
majority (problem 3). At times, representative government seems a contradiction 
in terms, but what alternative would be preferable?

Our goal in this book is to understand the strengths and weaknesses of  
America’s representative government. Can the contradictions be resolved? When 
can government be part of the solution rather than part of the problem? As we 
will see in Chapter 2, the framers of the Constitution were well aware of the 
contradictions at the heart of representative government but thought it was too 
important to be abandoned because of these imperfections. They hoped that the 
right institutional design would solve some of these problems.

But before we turn to the Founding and the Constitution, this chapter’s  
appendix (Analyzing the Evidence on pp. 16–21) provides some insights 
into how to understand charts and graphs that present empirical data about  
politics. The political data you encounter in this book—and outside of it—are also 
an important part of understanding and evaluating politics and government.
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analyzing the evidence

Figure A: Party Identification in the United States, 2018

Check the title to determine 
the purpose of the graph.

Democrat RepublicanIndependent

What is the main point the graph
is intended to make? Here, the height 

of the bars indicates the percentage for 
each category, and we see that most 

Americans identified as Independents.  

30%
26%

44%

Making Sense of Charts and Graphs
Contributed by Jennifer Bachner, Johns Hopkins University

Identify the Purpose of the Graph or Chart
When you come across a graph or 
chart, your first step should be to 
identify its purpose. The title will 
usually indicate whether the pur-
pose of the graph or chart is to 
describe one or more variables or 

to show a relationship between variables. Note 
that a variable is a set of possible values. The 
variable “years of education” completed can take 
on values such as “8,” “12,” or “16.”

Descriptive Graphs and Charts. The title of the 
graph in Figure A, “Party Identification in the 
United States, 2018,” tells us that the graph 
focuses on one variable, party identification, 
rather than showing a relationship between two 

or more variables. It is therefore a descriptive 
graph.

If a graph is descriptive, you should identify 
the variable being described and think about the 
main point the author is trying to make about 
that variable. In Figure A, we see that party 
identification can take on one of three values 
(“Republican,” “Democrat,” or “Independent”) 
and that the author has plotted the percentage 
of survey respondents for each of these three 
values using vertical bars. The height of each 
bar indicates the percentage of people in each 
category, and comparing the bars to each other 
tells us that most Americans self-identified as 
Independents in 2018. This is one main takeaway 
point from the graph.

Throughout this book, you will encounter graphs and charts that show some of the quantitative data 
that political scientists use to study government and politics. This section provides three general steps 
to help you interpret and evaluate common ways data are presented—both in this text and beyond.
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Graphs and Charts That Show a Relationship. 
Let’s turn to Table A, “Vote Choice by Income 
Level.” Notice that there are two variables—vote 
choice and income level—mentioned in the title, 
which indicates that the chart will compare them. 
We know, therefore, that the chart will illustrate 
the relationship between these two variables 
rather than simply describe them.

The first column in Table A displays the val-
ues for income, which in this case are ranges. The 
second and third columns display the percentage 
of survey respondents in each income range who 

voted for either Donald Trump or Hillary Clin-
ton. We can compare the columns to determine 
if there is a relationship between income and 
vote choice. We see that a greater percentage 
of respondents in the lower income ranges sup-
ported Clinton; in the lowest income category, 53 
percent of respondents voted for Clinton com-
pared to 41 percent who voted for Trump. In the 
higher income categories, more respondents 
voted for Trump. This is strong quantitative evi-
dence of a relationship between income and vote 
choice, which is the main takeaway point.

Table A: Vote Choice by Income Level

Evaluate the Argument
After you’ve identified the 
main point of a graph or chart, 
you should consider: Does the 
graph or chart make a compel-

ling argument, or are there concerns with how 
the evidence is presented? Here are some of the 
questions you should ask when you see different 
types of graphs.

Is the Range of the y-Axis Appropriate? For a 
bar graph or line graph, identify the range of the 
y-axis and consider whether this range is appro-
priate for the data being presented. If the range 
of the y-axis is too large, readers may not be able 
to perceive important fluctuations in the data. If 
the range is too small, insignificant differences 
may appear to be huge.

INCOME

Under $30,000

$30,000–$49,999

$50,000–$99,999

$100,000 or more

53%

51%

46%

47%

41%

42%

50%

48%

CLINTON TRUMP

By comparing the values for each variable, we 
can see if there is a relationship between them. 

Here, we see that the lower income groups were 
more likely to choose Clinton and the higher 

income groups were more likely to choose Trump. 

Does the title mention more than one 
variable? If so, that usually means the 

chart or graph is intended to show 
a relationship between the variables. 
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Figures B and C present exactly the same data, 
but on graphs with very different y-axes. Both 
graphs plot median U.S. household income 
from 1990 to 2016. In the first graph, the range 
of the y-axis is so large that it looks like house-
hold income has barely changed over the past 
26 years. In the second graph, the range is more 
appropriate. The second graph highlights mean-
ingful changes in a household’s purchasing power 
over this time period.

Is the Graph a Good Match for the Data? Dif-
ferent types of graphs are useful for different 
types of data. A single variable measured over a 
long period of time is often best visualized using 
a line graph, whereas data from a survey ques-
tion where respondents can choose only one 
response option might best be displayed with a 

bar graph. Using the wrong type of graph for a 
dataset can result in a misleading representation 
of the underlying data.

For example, during the 2016 presidential pri-
mary season, pollsters were interested in mea-
suring support for the numerous Republican 
candidates. Some surveys asked respondents 
whether they could envision themselves sup-
porting each candidate (e.g., Can you envision 
yourself supporting Donald Trump? Can you 
envision yourself supporting Marco Rubio?), and 
respondents could answer yes for more than  one 
candidate. Other surveys listed all the candidates 
in a single question and asked respondents to 
indicate which one candidate they preferred. 
Both approaches captured candidate support, 
but they did so in  different ways.

Median Household Income over Time

Figure B Figure C

1990
1995

2000
2005

2010
2015

$150K

125K

100K

75K

50K

25K

0

1990
1995

2000
2005

2010
2015

$60K

55K

50K

45K

The x-axis is the horizontal line 
indicating dierent values. In these 

graphs, the variable measured 
along the x-axis is the year.

The y-axis is the vertical line indicating 
dierent values. In these graphs, 

the variable measured along the y-axis 
is median household income.
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Figures D and E are pie charts that illustrate the 
data from the two surveys. The difference in how 
the graphs portray support for, say, Marco Rubio, 
is striking. The first graph, based on the survey 
in which respondents could express support for 
more than one candidate, implies that Rubio is 
the leader, whereas the second graph makes 
clear that, if respondents can only select one 
choice from the given options, Donald Trump is 
the winner.

This example demonstrates why a pie chart 
is a poor graph choice for a variable in which 
the response categories do not add up to 100 
percent. In choosing what type of graph to use, 
researchers and authors have to make thoughtful 
decisions about how to present data so the take-
away point is clear and accurate.

Does the Relationship Show Cause and Effect—
or Just a Correlation? If a graph or chart conveys 
a relationship between two or more variables, it 
is important to determine whether the data are 
being used to make a causal argument or if they 
simply show a correlation. In a causal relation-
ship, changes in one variable lead to changes in 
another. For example, it is well-established that 
on average more education leads to higher earn-
ings, more smoking leads to higher rates of lung 
cancer, and easier voter registration processes 
lead to higher voter turnout.

Other times, two variables might move 
together, but these movements are driven by a 
third variable. In these cases, the two variables 
are correlated, but changes in one variable do 
not cause changes in the other. A classic exam-
ple is ice cream consumption and the num-
ber of drowning deaths. As one of these vari-
ables increases the other one does too, but not 
because one variable is causing a change in the 
other one—both variables are driven by a third 
variable. In this case, that third variable is tem-
perature (or season). Both ice cream consump-
tion and drowning deaths are driven by increases 
in the temperature because more people eat cold 
treats and go swimming on hot days.

There are many examples of data that are 
closely correlated but for which there is no causal 
relationship. Figure F displays a line graph of two 
variables: per capita consumption of mozzarella 
cheese and the number of civil engineering doc-
torates awarded in the United States. The two 
variables are strongly correlated (96 percent), 
but it would be wrong to conclude that they are 
causally related. A causal relationship requires 
theoretical reasoning—a chain of argument link-
ing cause to effect. Distinguishing causal rela-
tionships from mere correlations is essential for 
policy makers. A government intervention to fix 
a problem will work only if that intervention is 
causally related to the desired outcome.

Support for Republican Presidential Candidates, March 2016

Figure D: Republican Voters Support  
for Candidate

Figure E: Republican Voters Leaning  
Towards Candidate

Marco Rubio 

Donald Trump 

Ted Cruz

John Kasich

Rand Paul

56%49%

40%

52%

23%

Marco Rubio 

Donald Trump 

Ted Cruz

John Kasich

Other

18%
10%

13%

25% 34%
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Consider the Source
In addition to making sure you 
understand what a data graphic 
says, it’s important to consider 

where the data came from and how they were 
collected. 

• What is the source of the data? Good graphs 
should have a note citing the source. In the 
United States, reliable sources include govern-
ment agencies and mainstream news organiza-
tions, which generally gather data accurately 
and present it objectively. Data from individ-
uals or organizations that have specific agen-
das, such as interest groups, should be more 
carefully scrutinized.

• Is it clear what is being measured? For exam-
ple, in a poll showing “Support for Candi-

date A,” do the results refer to the percentage 
of all Americans? The percentage of likely vot-
ers? The percentage of Democrats or Repub-
licans? A good data figure should make this 
clear in the title, in the labels for the variables, 
and/or in a note.

• Do the variables capture the concepts we 
care about? There are many ways, for exam-
ple, to measure whether a high school is suc-
cessful (such as math scores, reading scores, 
graduation rate, or parent engagement). The 
decision about which variables to use depends 
on the specific question the  researcher seeks 
to answer.

• Are survey questions worded appropriately? 
If the graph presents survey data, do the ques-

Figure F: Per Capita Consumption of Mozzarella Cheese  
Correlates with Civil  Engineering Doctorates Awarded

DOCTORATES AWARDED POUNDS OF CHEESE CONSUMED

Civil engineering doctorate degrees  awarded Mozzarella cheese consumed (pounds)
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Two variables may be closely correlated—they 
move together—but this does not always mean 
that changes in one cause changes in the other.
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tions and the answer options seem likely to 
distort the results? Small changes in the word-
ing of a survey question can drastically alter 
the results.

• Are the data based on a carefully selected 
sample? Some datasets include all individu-
als in a population; for example, the results of 

an election include the choices of all voters. 
Other datasets use a sample: a small group 
selected by researchers to represent an entire 
population. Most high-quality data sources will 
include information about how the data were 
collected, including the margin of error based 
on the sample size. 

Figure G: Voter Registration Rates by Age, 2016

0% 50% 100%

PERCENTAGE REGISTERED

Check to see where the data in the figure come 
from. The source note for this figure, adapted 

from Figure 11.3 in Chapter 11, indicates that the 
data came from a U.S. Census Bureau survey. 

If we check the Census Bureau report, it 
includes “technical documentation” about 
how the surveywas conducted, including 

the exact question wording, the sample size, 
and the margin of error.

A
G

E

18–24

25–34

35–44

45–54

55–64

64–74

75+

SOURCE: U.S. Bureau of the Census, “Current Population 
Survey,” www.census.gov/data/tables/time-series/demo/
voting-and-registration/p20-580.html (accessed 2/10/18).

SOURCES FOR OTHER FIGURES IN THIS SECTION: 

Figure A  Gallup, www.gallup.com/poll/15370/party-affiliation.aspx (accessed 3/6/18).

Table A  New York Times, www.nytimes.com/interactive/2016/11/08/us/politics/election-exit-polls.html (accessed 3/5/18).

Figures B,C  U.S. Bureau of the Census (via Federal Reserve Bank of St. Louis), https://fred.stlouisfed.org/series/ MEHOINUSA672N  
(accessed 3/5/18).

Figure D  Hart Research Associates, “NBC News/Wall Street Journal Survey, Study #15110” March 2015, p. 11.    
http://newscms.nbcnews.com/sites/newscms/files/15110_nbc-wsj_march_poll_3-9-15_release.pdf (accessed 3/7/18).

Figure E  Washington Post, http://apps.washingtonpost.com/g/page/politics/washington- post-abc-news-national-poll-
march-3-6-2016/1982 (accessed 3/7/18).

Figure F  Spurious Correlations, http://tylervigen.com/view_correlation?id=3890 (accessed 3/7/2018).
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THE FOUNDING  
AND THE  
CONSTITUTION
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George Washington, the individual honored as “the father of his country” and 
chosen to preside over the 1787 convention that adopted the United States 
Constitution, thought the document produced that hot summer in Philadel-
phia would probably last no more than 20 years, at which time leaders would 
have to convene again to come up with something new. That Washington’s  
prediction proved wrong is a testament to the enduring strength of the Con-
stitution. Nonetheless, the Constitution was not carved in stone. It was a  
product of political bargaining and compromise, formed very much in the 
same way that political decisions are made today.

The most important issues considered, debated, and resolved through  
compromises at the Constitutional Convention were questions related to the 
interplay between governance and representation. To begin with, the delegates 
hoped to build an effective government—one able to protect citizens’ liberties, 
maintain order, promote prosperity, and defend the nation’s interests in the 
world. The framers were afraid, however, that a government sufficiently power-
ful to achieve these goals might also become sufficiently powerful to endanger its 
citizens’ liberties.

To guard against this possibility, the framers designed America’s government 
to include the separation of powers, which divides the national government’s 
power among different institutions, and federalism, which divides power between 
the national government and state governments. The framers understood that 
this design could reduce governmental efficiency and effectiveness—produce 
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“gridlock,” as we might say today—but they were willing to tolerate a bit of  
gridlock to safeguard liberty.

Most, if not all, of the delegates to the Constitutional Convention also agreed 
that the interests of ordinary citizens should be represented in the new govern-
ment. Delegates were concerned, however, that most ordinary Americans had little 
knowledge of government and politics, could easily be led astray by unscrupulous 
politicians, and should play only a limited role in the nation’s governance.

The institutional design chosen by the framers to reconcile these seemingly 
contradictory impulses was a system of indirect elections in which citizens would 
participate in the selection of those who would represent 
them but would not make the final choice. Senators were 
to be appointed by the state legislatures, judges appointed 
by the president with the approval of the Senate, and the 
president elected by an Electoral College chosen by the 
state legislatures. All these processes would begin with 
representative institutions elected popularly by ordinary 
citizens—the state legislatures—but the final outcomes 
would be determined and “refined” by members of the 
political elite, who, the framers hoped, would be somewhat 
more knowledgeable and wiser in their decisions. In the national institutions of 
government, only members of the House of Representatives were to be popularly 
elected, and some framers thought even this concession to direct democracy was 
a mistake.

At the Constitutional 
Convention of 1787, the dele-
gates debated and eventually 
agreed on a set of rules and 
procedures for American gov-
ernment. The political institu-
tions that they designed shape 
representation and governance 
in the United States.

▪ Why did the framers think 
indirect elections would 
help address some of the 
contradictions between 
representation and 
governance?
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Today, senators are also popularly elected, as are the members of the  
Electoral College. Nevertheless, for better or worse, the constitutional system  
of representation continues to affect governance in the United States. For  
example, two of America’s three most recent presidents—Donald Trump in 2016 
and George W. Bush in 2000—joined Rutherford Hayes in 1876 and Benjamin 
Harrison in 1888 as presidents who were elected by winning majorities in the 
Electoral College despite losing the popular vote. We will discuss this topic in 
more detail in Chapter 10.

In this chapter we explore the institutions and procedures established in the 
Constitution, and how the framers settled on these features of government.

After reading this chapter, you should be able to . . .
▪ Describe the major political-historical developments that 

led to the Constitutional Convention of 1787

▪ Explain why the Articles of Confederation were not strong 
enough to provide effective governance

▪ Outline the major provisions of the United States Constitution

▪ Analyze how the framers attempted to balance representation with effective governance

▪ Describe how the amendment process allows the Constitution to evolve over time

THE FIRST FOUNDING: 
INTERESTS AND CONFLICTS
Competing ideals often reflect competing interests, and so it was in Revolution-
ary America. The American Revolution and the American Constitution were out-
growths of a struggle among economic and political forces within the colonies. Five  
economic sectors of society were important in colonial politics. The first three— 
(1) New England merchants; (2) southern planters; and (3) the “royalists” (holders 
of royal lands, offices, and patents, licenses to engage in a profession or business 
activity)—constituted the colonial elite. The last two groups—(4) shopkeepers, those 
engaged in skilled crafts such as printers and weavers, and manual laborers; and  
(5) small farmers—occupied the lower rungs of colonial society.

Throughout the eighteenth century, these groups differed over issues of 
taxation, trade, and commerce. For the most part, the colonial elite (merchants, 
planters, and royalists) maintained a political alliance that held in check the more 
politically radical forces representing shopkeepers, laborers, and small farm-
ers. After 1750, however, British tax and trade policies split the elite, permitting  
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radical forces to expand their political influence and setting off a chain of events 
that culminated in the American Revolution.1

Political Strife and the Radicalizing 
of the Colonists
The political strife within the colonies was the background for the events of 
1773–74. With the Tea Act of 1773, the British government granted the politically 
powerful East India Company a monopoly on the export of tea from Britain, elim-
inating a profitable trade for colonial merchants. Together with their southern- 
planter allies, the merchants called for support from their radical adversaries: 
shopkeepers, artisans, laborers, and small farmers, all of whom had their own 
grievances against the established colonial government. The most dramatic result 
was the Boston Tea Party of 1773, led by Samuel Adams, which played a decisive 
role in American history.

Although the merchants hoped to force the British government to repeal the 
Tea Act, they certainly did not seek independence from Britain. By dumping the 
East India Company’s tea into Boston Harbor, however, Adams and other radicals 
hoped to provoke the British to take actions that would alienate their colonial 
supporters and pave the way for a rebellion. Their plan succeeded, as a series of 
acts by the British Parliament closed the port of Boston to commerce, changed 
the colonial government of Massachusetts, provided for taking colonists accused 
of crimes to Britain for trial, and added new restrictions on colonists’ westward 
movement (movement that often forced the British military to fight costly skir-
mishes with Native American tribes)—further alienating the southern planters, 
who depended on access to new western lands. These acts of retaliation helped 
radicalize the colonists.

Thus, the Boston Tea Party sparked a cycle of provocation and retaliation 
that in 1774 resulted in the convening of the First Continental Congress, with 
delegates attending from all parts of the country. The Congress called for a total 
boycott of British goods and, under the radicals’ prodding, began to consider 
independence from British rule. The result was the Declaration of Independence.

The Declaration of Independence
In 1776, the Second Continental Congress appointed a committee consisting of 
Thomas Jefferson of Virginia, Benjamin Franklin of Pennsylvania, Roger Sherman  
of Connecticut, John Adams of Massachusetts, and Robert Livingston of New 
York to draft a statement of American independence from British rule. The Dec-
laration of Independence was written by Jefferson, drawing on ideas from the 
British philosopher John Locke, whose work was widely read in the colonies.

Adopted by the Second Continental Congress, the Declaration was an  
extraordinary document in both philosophical and political terms. Philosophically, 
it was remarkable for its assertion (derived from Locke) that governments could 
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not deprive citizens of certain “unalienable rights”—including “life, liberty, and 
the pursuit of happiness.” In the world of 1776, in which some kings still claimed 
they had a God-given right to rule, this was a dramatic statement. Politically,  
the Declaration was remarkable because it focused on grievances, goals, and 
principles that might unify the various colonial groups. The Declaration was an 
attempt to put into words a history and set of principles that might help to forge 
national unity.2

The Revolutionary War
In 1775, even before formally declaring their independence, the colonies had 
begun to fight the British—most notably at Lexington and Concord, Massachu-
setts, where colonial militias fought against trained British soldiers. Nevertheless,  

“No taxation without repre-
sentation” became a rallying 
cry for American colonists who 
objected to British tax poli-
cies. The 1773 Tea Act, which 
involved taxes on tea and 
limits on trade, set off a chain 
of events—including the Boston 
Tea Party—that led to the 
Revolution.
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the task of defeating Britain, then the world’s premier military power, seemed 
impossible. To maintain their hold on the colonies, the British sent a huge  
force composed of their regular troops and German mercenaries (soldiers  
hired for foreign service), along with artillery and equipment. To face this  
force, the colonists relied on inexperienced and lightly armed militias. To  
make matters worse, the colonists were hardly united in their opposition to  
British rule. Many saw themselves as loyal British subjects and refused to take up 
arms against the king. Thousands, indeed, took up arms for the king and joined 
pro-British militias.

The war was brutal and bloody, with tens of thousands of casualties among 
the colonists, British and German troops, and Native Americans who fought 
on both sides. Eventually, the revolutionary forces prevailed, mainly because 
the cost to Britain of a war thousands of miles from home became too great. As  
colonial militias prevented British forces from acquiring enough food and  
supplies locally, these had to be brought from Europe at enormous expense. With 
the eventual help of Britain’s enemy, France, the colonists fought until the British 
had had enough of a seemingly endless war. The conflict ended in 1783 with the 
signing of the Treaty of Paris, which officially granted the 13 American colonies 
their independence.

The Articles of Confederation
Having declared independence, the colonies needed to establish a govern-
ment. In November 1777, the Continental Congress adopted the Articles of 
Confederation and Perpetual Union—the first written constitution of the 
United States. Although not ratified by all the states until 1781, it served as 
the country’s constitution for more than 11 years, until March 1789. When the 
Articles were drafted, each of the 13 original colonies was, in effect, an inde-
pendent nation. While each saw the advantages of cooperating with the others, 
none of the 13 new governments—now calling themselves states to underscore 
their new nationhood—gave much thought to the idea of surrendering their 
independence. Accordingly, the Articles established a central government of 
defined and strictly limited power, with most actual governmental authority 
left in the hands of the individual states.

The Articles created no executive branch. The central government, such as 
it was, consisted entirely of the Congress of the Confederacy, which had little 
power. Execution and interpretation of its laws were left to the individual states, 
and its members were not much more than ambassadors from the states: they 
were chosen by state legislatures, paid out of state treasuries, and subject to 
immediate replacement by state officials. Each state, regardless of size, had only 
a single vote. Furthermore, amendments to the Articles required the unanimous 
agreement of the 13 states.

Congress was given the power to declare war and make peace, to make  
treaties and alliances, to issue currency and borrow money, and to regulate  

Articles of Confederation 
and Perpetual Union
The United States’ first written 
constitution. Adopted by the 
Continental Congress in 1777, 
the Articles were the formal 
basis for America’s national 
government until 1789, when 
they were superseded by the 
Constitution.
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trade with Native Americans. It could also appoint the senior officers of the  
United States Army. But it could not levy taxes or regulate commerce among the 
states. Moreover, the army officers it appointed had no army to serve in because 
the nation’s armed forces were composed of the state militias. An especially  
dysfunctional aspect of the Articles of Confederation was that the central govern-
ment could not prevent one state from undermining other states in the competi-
tion for foreign commerce.

In brief, the relationship between Congress and the states under the  
Articles of Confederation was much like the contemporary relationship between 
the United Nations and its member states—one in which the states retain virtu-
ally all governmental powers. It was called a confederation because, as provided 
under Article II, “each state retains its sovereignty, freedom, and independence, 
and every power, jurisdiction, and right, which is not by this confederation 
expressly delegated to the United States, in Congress assembled.” Not only was 
there no executive; there was also no judicial authority, as well as no means of 
enforcing Congress’s will. If there was to be any enforcement, the states would 
have to do it.3

THE SECOND FOUNDING: FROM 
COMPROMISE TO CONSTITUTION
The Declaration of Independence and the Articles of Confederation were  
not sufficient to hold the former colonies together as an independent and 
effective nation-state. From almost the moment of armistice with the  
British in 1783, moves were afoot to reform the Articles and create a stronger 
national government.

International Standing, Economic 
Difficulties, and Domestic Turmoil
Many Americans were concerned about the country’s international position. 
Competition for foreign commerce allowed the European powers to play the 
states against one another—a dynamic that created problems on both sides of  
the Atlantic. At one point, John Adams, a leader in the independence struggle, 
was sent to negotiate a new treaty with the British to cover disputes left over from 
the war. The British government responded that, since the United States under 
the Articles of Confederation was unable to enforce existing treaties, it would 
negotiate with each of the 13 states separately.

At the same time, well-to-do Americans—in particular the New England 
merchants and southern planters—were troubled by the influence of “pop-
ulist” forces in the Continental Congress and several state governments. The 
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colonists’ victory in the Revolutionary War had not only meant the end of 
British rule but also significantly changed the balance of political power within 
the new states. As a result, one key segment of the colonial elite—the holders 
of royal land, offices, and patents—was stripped of its economic and political 
privileges. In fact, many of these individuals, along with tens of thousands 
of other colonists who considered themselves loyal British subjects, left for  
Canada after the British surrender.

As the elite was weakened, the radicals gained control in such states as 
Pennsylvania and Rhode Island, where they pursued policies that threatened 
established economic and political interests. The central government under the 
Articles of Confederation was powerless to intervene. Commerce within the 
states stagnated, and several states borrowed money just to finance the costs 
they incurred during the Revolutionary War, such as the expense of raising 
militia forces.

The new nation’s weak international position and domestic problems led 
many Americans to consider whether a new version of the Articles might be nec-
essary. In the fall of 1786, delegates from five states met in Annapolis, Maryland,  
and called on Congress to send commissioners to Philadelphia at a later time to 
make adjustments to the Articles. Their resolution gained support as the result 
of an event the following winter in Massachusetts: Shays’s Rebellion, in which 
Daniel Shays led a mob of farmers protesting foreclosures on their land in a 
revolt against the state government that climaxed in an attempt to seize a federal 
armory in Springfield. The state militia dispersed the rebels within a few days, 
but the incident scared Congress into action. The states were asked to send dele-
gates to Philadelphia to discuss constitutional revision, and eventually every state 
but Rhode Island did so.

The Constitutional Convention
In May 1787, 29 of a total 73 delegates selected by the state governments convened 
in Philadelphia. Recognizing that political strife, international embarrassment, 
national weakness, and local rebellion were symptoms of fundamental flaws in 
the Articles of Confederation, the delegates soon abandoned plans for revision 
and undertook a second founding instead—an ultimately successful attempt to 
create an accepted and effective national system.

The Great Compromise. The supporters of a new government fired their 
opening shot on May 29, 1787, when Edmund Randolph of Virginia offered 
a resolution that proposed improvements and additions to the Articles of  
Confederation. Not a simple motion, it provided for virtually every aspect of a 
new government, and it was in fact the framework for what ultimately became 
the Constitution.4

The part of Randolph’s motion that became the most controversial was 
known as the Virginia Plan, drafted by James Madison. This plan provided for 
a system of representation in the national legislature based on the population  
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of each state or the proportion of each state’s contribution to national tax  
revenues, or both. Because the states varied enormously in size and wealth, the 
Virginia Plan appeared heavily biased in favor of the large states, which would 
have greater representation.

While the convention was debating the Virginia Plan, additional delegates 
arriving in Philadelphia were beginning to mount opposition to it. In particu-
lar, delegates from the states with smaller populations, including Delaware, New 
Jersey, and Connecticut, claimed that the more populous states, such as Virginia, 
Pennsylvania, North Carolina, and Massachusetts, would dominate the new gov-
ernment if representation were determined by population. The smaller states 
argued that each state should be equally represented, regardless of its popula-
tion. Their proposal, called the New Jersey Plan (it was introduced by William 
Paterson of New Jersey), focused on revising the Articles rather than replacing 
them. The smaller states’ opposition to the Virginia Plan was enough to make the 
delegates create a committee to rework the competing proposals into a common 
document.

The outcome was the Great Compromise, also known as the Connecti-
cut Compromise. Under its terms, in the first branch of Congress—the House of  
Representatives—the states would be represented in proportion to the number 

Great Compromise
An agreement reached at the 
Constitutional Convention 
of 1787 that gave each state 
an equal number of senators 
regardless of the size of its 
population, but linked rep-
resentation in the House of 
Representatives to population  
size. Also called the Connecticut 
Compromise.
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of their inhabitants, as delegates from the large states wanted. But in the second  
branch—the Senate—each state would have an equal vote regardless of its  
population; this arrangement addressed the small states’ concerns. In the end, both 
sides preferred compromise to breakup of the Union, and the plan was accepted. 
The Timeplot on pp. 30–1 shows the five states with the most representation in 
Congress from 1789 to today.

The Question of Slavery: The Three-Fifths Compromise. Many of the 
conflicts facing the Constitutional Convention reflected the fundamental  
differences between the states that allowed slavery (mainly in the South) and 
the states that prohibited slavery (mainly in the North). Divisions over slavery, 
in particular, pitted the southern planters and New England merchants against 
one another. This was the first warning of a conflict that would almost destroy 
the Republic in later years.

Over 90 percent of all slaves lived in five states—Georgia, Maryland, North 
Carolina, South Carolina, and Virginia—where they accounted for 30 percent of 
the population. In some places, slaves outnumbered nonslaves by as much as 10 to 
1. Were they to be counted in determining how many congressional seats a state 
should have? Whatever individual delegates from the northern states thought of the 
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institution of slavery, most of them opposed including slaves 
in this calculation. But southern delegates made it clear that 
if the northerners refused to give in, they would never agree 
to the new government. This conflict was so divisive that 
many came to question the possibility of creating and main-
taining a union of the two regions.

Northerners and southerners eventually reached 
agreement through the Three-Fifths Compromise. The 
seats in the House of Representatives would be distrib-
uted among the states on the basis of a “population” in 
which only three-fifths of slaves would be counted. This 
arrangement was supported by the slave states, which at 
the time included some of both the most populous and 
the least populous states. The Three-Fifths Compromise 
had a profound effect on American politics in the period 
before the Civil War. It gave the South an advantage in the  
Electoral College that led to the election of such presidents 
as Thomas Jefferson and Andrew Jackson, and additional 
strength in Congress that prolonged the existence of slav-
ery for another six decades.

The issue of slavery was the most difficult one the framers faced, and it nearly 
destroyed the Union. Although some delegates considered slavery morally wrong, 
it was economic and political interests, not moral principle, that caused the framers 
to support or oppose the Three-Fifths Compromise. White southerners saw slavery 
as the foundation of their region’s prosperity, and a compromise that did not ques-
tion the legitimacy of slavery was probably necessary to keep the southern states 
from rejecting the Constitution.

THE CONSTITUTION
The political significance of the Great Compromise and the Three-Fifths Com-
promise was to restore the alliance of the southern planters and northern mer-
chants. The Great Compromise reassured those of both groups who feared 
that a new governmental framework would reduce their own local or regional 
influence, and the Three-Fifths Compromise temporarily defused the rivalry 
between the groups. Their unity secured, members of the alliance supporting 
the establishment of a new government moved to fashion a constitutional frame-
work consistent with their economic and political interests.

As we saw in the previous section, the framers sought to establish an  
effective government, strong enough to maintain order, promote commerce,  
protect property, and defend the nation from foreign enemies. This goal led the 
framers to make the presidency a powerful position, to give federal courts and 

The issue of how to count 
slaves in determining state 
populations and apportioning 
congressional seats nearly pre-
vented the passage of the new 
constitution. Here, slaves are 
auctioned in Charleston, South 
Carolina, around the time of the 
Founding.

Three-Fifths Compromise
An agreement reached at the 
Constitutional Convention  
of 1787, stating that for the 
purpose of distributing  
congressional seats on the 
basis of state populations, only 
three-fifths of slaves would  
be counted.
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not state courts the last word in judicial decisions, and to establish federal con-
trol over commerce and finance. Some framers, however, were concerned that 
small groups of social and economic elites would seize political power, while oth-
ers feared that populists and radicals would take control of the government by  
stirring up mob violence among the lower classes.

To ensure that the government would be unlikely to oppress its citizens, 
whether on behalf of self-serving elites or of rampaging majorities, the framers 
embraced such principles as separation of powers, checks and balances (giving 
each branch of government some power over the others), bicameralism (the 
division of Congress into two chambers), and federalism—each of which we will 
examine in the discussion that follows. Though these divisions of power would 
reduce governmental efficiency and effectiveness, the framers wanted to ensure 
that governmental power could not be easily abused.

The framers also incorporated popular representation into the new govern-
ment’s framework. Even delegates distrustful of ordinary citizens recognized 
that without those citizens’ consent, the new government would be rejected by 
the states. Fearing excessive democracy, however, the framers sought to blunt 
the influence of popular representation through a system of indirect elections 
and other devices. Some of these rules, such as the appointment of senators 
and electors by the state legislatures (rather than direct election by the people), 
have been abandoned in favor of popular voting. Others, such as the Electoral 
College, remain defining features of the American institutional structure.

Let’s now assess the major provisions of the Constitution to see how each 
affects the interplay of effective governance and representation.

The Legislative Branch
The first seven sections of Article I of the Constitution provided for a Congress 
consisting of two chambers: a House of Representatives and a Senate. Members 
of the House of Representatives were given two-year terms in office and directly 
elected by citizens—though generally, only white males had the right to vote. 
State legislatures were to appoint members of the Senate for six-year terms (this 
system was changed in 1913 by the Seventeenth Amendment, providing for direct 
election of senators), and the terms were staggered so that the appointments of 
one-third of the senators expired every two years. The Constitution assigned  
somewhat different tasks to the House and Senate. Though approval by both  
bodies is required for the enactment of a law, the Senate alone can approve  
treaties and presidential appointments, and only the House can initiate bills to 
raise revenue.

The character of the legislative branch reflects the framers’ major goals. The 
House of Representatives was designed to be directly responsible to the people  
in order to encourage popular support for the new Constitution and to show 
ordinary citizens that their views would be directly represented in lawmaking. At 
the same time, to guard against “excessive democracy,” the power of the House 
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was checked by the Senate, whose members were to be appointed for long terms 
rather than elected for short terms.

Staggered terms in the Senate would make that body especially resistant 
to popular pressure, even if that pressure came indirectly via the state legisla-
tures. Thus, the structure of the legislative branch was designed to contribute to  
governmental power, promote popular consent for the new government, and at 
the same time, place limits on the popular political movements that many framers 
saw as a radical threat to the established economic and social order.

The Powers of Congress and the States. The issues of power and consent 
were important throughout the Constitution. Section 8 of Article I specifically 
listed the powers of Congress, which include the authority to collect taxes, to 
borrow money, to regulate commerce, to declare war, and to maintain an army 
and navy. By granting it these powers, the framers indicated clearly that the 
new government would be far more influential than its predecessor. At the same 
time, by giving these important powers to Congress rather than to the executive 
branch, the framers sought to reassure citizens that their views would be fully 
represented whenever the government exercised its new powers.

As an additional guarantee to the people that the new government would 
pose no threat, the Constitution implied that any powers not listed were not 
granted to the government at all. This is the doctrine of expressed powers: 
the Constitution grants only those powers specifically expressed in its text. But  
the framers wanted an active and powerful government, so they included the 
necessary and proper clause, sometimes known as the elastic clause, which 
signified that the expressed powers were meant to be a source of strength to the 
national government, not a limitation on it. Each power could be used to the full-
est extent, although no additional powers could be assumed by the national gov-
ernment without a constitutional amendment. Any power not specifically men-
tioned was stated to be “reserved” to the states (or the people).

The Executive Branch
The Constitution established the presidency in Article II. As Alexander Hamilton 
put it, the presidential article aimed at “energy in the Executive.” It did so in an 
effort to overcome the natural stalemate that was built into both the division of 
the legislature into two chambers and the separation of powers among the legis-
lative, executive, and judicial branches. The Constitution afforded the president 
a measure of independence both from the people and from the other branches—
particularly Congress.

Some of the framers had wanted a multiperson executive or an execu-
tive council to avoid the evils that many associated with a monarch. However, 
Hamilton argued that “energy” required a single rather than a plural execu-
tive. While abuse of power should be guarded against by checks and balances  
and other devices, energy also required that the executive hold “competent 

expressed powers
Powers that the Constitution 
explicitly grants to the federal 
government.

necessary and proper clause
The last paragraph of Article I,  
Section 8, which gives 
Congress the power to make 
all laws needed to exercise 
the powers listed in Section 8. 
Also called the elastic clause.
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powers” to direct the nation’s business.5 These would include the uncondi-
tional power to accept ambassadors from—that is, to “recognize”—other 
countries; the power to negotiate treaties, although their acceptance requires 
Senate approval; the unconditional right to grant reprieves (temporary delays 
in criminal punishments) and pardons of those convicted, except in cases of 
impeachment; and the power to appoint major officials in government depart-
ments, to convene Congress in special session, and to veto congressional leg-
islation. (The veto power is not absolute, because Congress can override it  
by a two-thirds vote. Analyzing the Evidence, on pp. 36–7, explores the various 
points at which legislation can be halted in the United States as compared to 
other countries.)

At the same time, the framers attempted to help the president withstand 
excessively democratic pressures by filling the office through indirect rather than 
direct election (through a separate Electoral College). The extent to which the 
framers’ hopes were realized is the topic of Chapter 6.

The Judicial Branch
Article III established the judicial branch. This provision reflects the framers’ 
concern with giving more power to the new national government and checking 
radical democratic impulses while guarding against potential interference with 
liberty and property by the government itself.

The framers created a court that was to be literally a supreme court of the 
United States and not merely the highest court of the national government. The 

The framers decided that the 
energy required to overcome 
government stalemates required 
a single executive, rather than 
an executive council. In 1789, 
George Washington was  
unanimously elected as 
America’s first president.
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analyzing the evidence

Designing a Constitution: 
How Many “Veto Gates”?
Contributed by  Steven L. Taylor, Troy University 

Matthew S. Shugart, University of California, Davis 

Any given constitution contains a number of 
individual elements that interact to produce 

a specific policy-making environment. These 
parameters determine how policy decisions are 
made as well as which political actors can stop 
them from proceeding through the process. One 
area of comparative constitutional structures is 
how many veto gates a system contains. A veto 
gate is an institution that serves as a point in 
the legislative process where the progress of a 
proposal can be halted. This notion conceives 
of the legislative process as being made up of 
one or more such gates that have to be opened 
to allow an idea to “flow” past on its way to 
becoming law. Each gate, however, is locked 
and can be opened only by institutional actors 
who hold the keys. 

The simplest possible model of such a system 
would be an absolute dictator who has to consult 
only his or her own preferences before acting. 
Democratic governance, on the other hand, is a 
system that builds complex (and often multiple) 
gates and then creates and empowers players to 
open (or not) those gates.

The exact mix of institutional elements in a 
given constitution has a profound impact not 
only on how policy is made but also on what 
kinds of policies are made. More veto gates and 
players in a given system will generate more need 
for negotiation and compromise versus systems 
with fewer such actors. In counting veto gates, 
we can ask three questions:

 1. Presidential veto: 
  Is there an elected president who can veto 

legislation? In parliamentary systems, like the 
United Kingdom and India, there is no elected 
presidency at all. Other systems have elected 
presidents who may be important in some 
respects but who are not empowered with 
a veto (for instance, France). The strongest 
presidents are both elected and have a veto, 
such as the U.S. president. 

 2. Number of legislative chambers: 
  How many legislative chambers are there? 

Does the government have one chamber 
(unicameral) or two (bicameral)? If there is 
only one legislative chamber, as in Costa Rica 
and Denmark, then obviously there can be 
only one veto gate among legislative actors—
but we need a final question to differentiate 
different forms of bicameralism.

 3. Symmetry of chambers:
  If there is a second chamber, are they sym-

metrical in their powers? Many second cham-
bers are less powerful in their systems than 
the U.S. Senate, which is fully symmetrical. 
Some other bicameral legislatures are asym-
metrical, meaning the second chamber has 
minimal powers beyond delaying power, as in 
Austria, or it has substantial powers in some 
areas but not others, as with the Canadian 
Senate and the United Kingdom’s House of 
Lords.
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We can see from the table of 40 established 
democracies that there are multiple ways in which 
national constitutions can configure the lawmak-
ing process in terms of the type and number of 
veto gates. Moreover, the United States is not 
typical. It is only 1 of 9 of these 40 democracies 
to have three veto gates in the lawmaking pro-
cess. Most other established democracies have 
fewer veto gates, although several have multiple 
veto players—such as frequent coalition govern-
ments where political parties have to compro-
mise with one another. This combination of veto 

gates and veto players directly impacts the pol-
icies and may help us understand why policies 
are different across different democracies.

Beyond the legislative process, there are 
other constitutional factors that can create veto 
gates for policy implementation:  a federal sys-
tem may empower states to block the imple-
mentation of policy passed at the national level; 
Supreme Courts or constitutional tribunals may 
have the ability to declare laws unconstitutional 
and therefore null and void. All of these factors 
derive from constitutional design.

Italicized cases are federal.  
Bold cases lack judicial review of legislation.

* Mexico’s second chamber has no power over spending bills.  

** No veto on budget.

SOURCES: Steven L. Taylor, Matthew S. Shugart, Arend Lijphart, and Bernard Grofman, A Different Democracy: American Government  
in a Thirty-One-Country Perspective (New Haven, CT: Yale University Press, 2014); and authors’ classifications.

ELECTED
PRESIDENT
WITH VETO?

NO. OF
LEGISLATIVE
CHAMBERS

LEVEL OF
CHAMBER SYMMETRY

NUMBER OF
VETO GATES 

COSTA RICA,** PANAMA, SOUTH KOREA

BULGARIA, DENMARK, FINLAND, GREECE, HUNGARY, IRELAND, 

ISRAEL, NEW ZEALAND,  NORWAY, PORTUGAL, SLOVAKIA, SWEDEN

AUSTRIA, BELGIUM, CZECH REPUBLIC, FRANCE, SPAIN

ARGENTINA, BRAZIL, CHILE, COLOMBIA, DOMINICAN REPUBLIC, 

MEXICO,* PHILIPPINES, UNITED STATES, URUGUAY

CANADA, GERMANY, INDIA, JAPAN, NETHERLANDS, 

SOUTH AFRICA, UNITED KINGDOM

AUSTRALIA, ITALY, SWITZERLAND

POLAND

Yes High

Yes

Low
1 strong chamber
1 weak chamber

No
2 strong chambers

High

No

Medium
1 strong chamber

1 chamber with
limitations

No Low

Yes Unicameral

No Unicameral
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Supreme Court was given the power to resolve any conflicts that might emerge 
between federal and state laws and to determine which level of government—
national, state, or both—could exercise a particular power. In addition, the Court 
was given jurisdiction over controversies between citizens of different states. The 
long-term significance of this provision was that as the United States developed 
a national economy—one based increasingly on commerce between rather than 
within states—it came to rely more and more on the federal rather than the state 
courts for resolution of disputes.

Judges were given lifetime appointments to protect them both from pres-
sure by politicians and the public and from interference by the other branches of 
government. To further safeguard judicial independence, the Constitution also 
prohibited Congress from reducing the salary of any judge while in office. But 
federal judges would not be totally immune to politics or to the other branches, 
for the president was to appoint them, and the Senate would have to approve 
the appointments. Congress would also have the power to create inferior (lower) 
courts, to change the federal courts’ jurisdiction (the geographic area or types of 
cases over which they had authority), to add or subtract federal judges, and to 
even change the size of the Supreme Court.

The Constitution does not specifically mention judicial review, the power of 
the courts to render the final decision when there is a conflict over the interpreta-
tion of the Constitution or of laws. This conflict could be between the courts and 
Congress, the courts and the executive branch, or the federal government and the 
states. Scholars generally feel that judicial review is implicit in the existence of a 
written Constitution and in the power given to the federal courts over “all Cases 
. . . arising under this Constitution, the Laws of the United States, and Treaties 

Although the power of judicial 
review is not mentioned in the 
Constitution, the courts have 
assumed this power. When 
President Obama signed the 
Affordable Care Act (ACA) 
into law in 2010, several states 
and private parties challenged 
provisions of the law, including 
the expansion of Medicare to 
cover certain individuals and 
the requirement that individuals 
purchase insurance. 

judicial review
The power of the courts to 
determine whether the actions 
of the president, Congress, 
and state legislatures are  
consistent with the 
Constitution.
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made, or which shall be made, under their Authority” (Article III, Section 2). The 
Supreme Court eventually assumed the power of judicial review. Its assumption 
of this power, as we will see in Chapter 8, was based not on the Constitution itself 
but on the politics of later decades and the membership of the Court.

National Unity and Power
Various provisions in the Constitution addressed the framers’ concern with 
national unity and power. Article IV provided for comity (recognition of one 
another’s laws and court decisions) among states, which we will discuss in more 
detail in Chapter 3. Each state was also prohibited from discriminating against 
the citizens of other states in favor of its own citizens, with the Supreme Court 
determining in each case whether such discrimination has occurred.

The framers’ concern with national supremacy was also expressed in  
Article VI, in the supremacy clause, which provided that national laws and  
treaties “shall be the supreme law of the land.” This meant that all laws made 
under the “authority of the United States” would be superior to laws adopted by 
any state or local government, and that the states must respect all treaties made 
under that authority—a clear effort to keep the states from dealing separately 
with foreign nations or businesses. The supremacy clause also bound all state  
and local, as well as federal, officials to take an oath to support the national  
Constitution if disputes arose between national and state laws.

Constitutional Limits on the National 
Government’s Power
As we have indicated, though the framers wanted a powerful national govern-
ment, they also wanted to guard against possible misuse of that power. Thus they 
incorporated two key principles into the Constitution: the separation of powers 
and federalism (see also Chapter 3). A third set of limitations, the Bill of Rights, 
was added after its ratification to respond to charges that the Constitution paid 
too little attention to citizens’ rights.

The Separation of Powers. No principle of politics was more widely shared 
among literate Americans at the time of the 1787 Founding than the principle 
that power must be used to balance power. The French political theorist Baron de  
Montesquieu (1689–1755) believed that this balance was an indispensable defense 
against tyranny, and his writings “were taken as political gospel” at the Philadelphia  
Convention.6 This principle is not stated explicitly in the Constitution, but it is 
clearly built into Articles I, II, and III, which provide for the following:

 1. Three separate branches of government (Figure 2.1), including a legisla-
tive branch divided into two chambers—a bicameral legislature.

 2. Different methods of selecting the top personnel so that each branch  
is responsible to a different constituency. This arrangement is intended 

separation of powers
The division of governmental 
power among several institu-
tions that must cooperate in 
decision making.

federalism
The system of government in 
which a constitution divides 
power between a central  
government and regional  
governments.

Bill of Rights
The first 10 amendments to 
the U.S. Constitution, adopted 
in 1791. The Bill of Rights 
ensures certain rights and 
liberties to the people.

bicameral legislature
A legislative body composed 
of two chambers, or houses.

supremacy clause
A clause of Article VI of the 
Constitution, stating that all 
laws and treaties approved 
by the national government 
are the supreme laws of the 
United States and superior to 
all laws adopted by any state 
or local government.
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40  CHAPTER 2 THE FOUNDING  AND THE  CONSTITUTION

to produce a “mixed regime,” in which the personnel of each branch of 
government will develop very different interests and outlooks on how to 
govern, and different groups in society will be assured of some access  
to governmental decision making.

 3. Checks and balances, with each of the branches given some power  
over the others. Familiar examples are the presidential veto power over 
legislation and the requirement that the Senate approve high-level  
presidential appointments.

In addition to “separation of powers,” this system has also been described as 
“separated institutions sharing power,”7 thus diminishing the chance that power 
will be misused.

Federalism. Federalism was a step toward greater centralization of power. Aiming 
to place more power at the national governmental level without completely under-
mining the power of state governments, the delegates devised a system of two layers 
of sovereignty, or independent political authority—the states and the nation—with 
the hope that competition between the two would limit the power of both.

The Bill of Rights. Late in the Philadelphia Convention, a motion was made 
to include a bill of rights in the Constitution. After a brief debate, it was almost 
unanimously rejected. Most delegates felt that since the federal government was 
already limited to its expressed powers, further protection of citizens from it was 

figure 2.1

THE SEPARATION OF POWERS

checks and balances
The ways in which each branch 
of government is able to influ-
ence the activities of the other 
branches.
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unnecessary. Many argued that it was the states that should adopt bills of rights, 
because their greater powers needed greater limitations. But almost immediately 
after the Constitution was ratified, a movement arose to adopt a national bill of 
rights. This is why the Bill of Rights, adopted in 1791, is the first 10 amendments 
to the Constitution rather than part of the body of it. We explore the Bill of Rights 
further in Chapter 4.

Amending the Constitution
The Constitution established procedures for its own revision in Article V. The 
amending process is so difficult that it has succeeded only 17 times since 1791, 
when the first 10 amendments were adopted. Many others have been proposed, but  
fewer than 40 have even come close to fulfilling the Constitution’s requirement of a 
two-thirds vote in Congress, and only a fraction of those have approached adoption 
by three-fourths of the states. (A breakdown of these figures and further discus-
sion of amending the Constitution appear in Chapter 3.) The Constitution could 
also be amended by a constitutional convention, but no national convention has 
been called since the Philadelphia Convention of 1787; Congress has submitted all  
proposed amendments to the state legislatures for ratification.

Ratifying the Constitution
Rules for ratification of the Constitution of 1787 made up Article VII of the 
Constitution. This provision actually violated the procedure for constitutional 
change in the Articles of Confederation. For one thing, it adopted a nine-state 
requirement for ratification in place of the unanimity required by the Articles. 
For another, it provided for ratification by special state conventions rather than 
by state legislatures. All the states except Rhode Island eventually did set up 
conventions to ratify the Constitution.

The Fight for Ratification
The first hurdle faced by the new Constitution was ratification by 13 conven-
tions of delegates elected by the white, propertied male voters of each state. The 
struggle for ratification thus included 13 separate campaigns, each influenced by 
local as well as national considerations. In every state, two sides faced off, call-
ing themselves Federalists and Antifederalists.8 The Federalists supported the 
Constitution and preferred a strong national government. The Antifederalists 
opposed the Constitution and preferred a more decentralized government, in 
which state and local needs would come first. The Federalists and Antifederalists 
had somewhat different views of society. The Antifederalists feared government 
by elites who would use their power to oppress ordinary citizens. The Federalists 
feared mob rule that would threaten property rights. Thus, the Antifederalists 
feared minority tyranny, while the Federalists feared tyranny by the majority.

Federalists
Those who favored a strong 
national government and 
supported the constitution 
proposed at the Constitutional 
Convention of 1787.

Antifederalists
Those who favored strong 
state governments and a weak 
national government and 
who were opponents of the 
constitution proposed at the 
Constitutional Convention  
of 1787.
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Under the name Publius, Alexander Hamilton, James Madison, and John 
Jay wrote 85 articles in New York newspapers supporting ratification of the 
Constitution. These Federalist Papers, as they are known today, defended the 
principles of the Constitution and sought to dispel the fears of an oppressive 
national authority.9 The Antifederalists, however, such as Richard Henry Lee 
and Patrick Henry of Virginia, and George Clinton of New York, argued that 
the new Constitution betrayed the Revolution and was a step toward monarchy. 
They wanted a bill of rights to protect against government.

By the beginning of 1788, the conventions of five states had ratified the  
Constitution. Delaware, New Jersey, and Georgia approved it unanimously;  
Connecticut and Pennsylvania approved it by wide margins. Opposition was 
overcome in Massachusetts by the promise of a bill of rights to be added to 
the Constitution at a later date. Ratification by Maryland and South Carolina  
followed. In June 1788, New Hampshire became the ninth state to ratify, putting  
the Constitution into effect. But for the new national government to have real 
power, Virginia and New York needed to approve it. After impassioned debate 
and many recommendations for future amendments, especially for a bill of 
rights, the Federalists mustered enough votes for ratification in Virginia in June 
and New York in July. North Carolina joined the new government in 1789, after 
Congress actually submitted a bill of rights to the states for approval, and Rhode 
Island held out until 1790 before finally voting to become part of the new union.

CHANGING THE FRAMEWORK: 
CONSTITUTIONAL AMENDMENT
The Constitution has endured for over two centuries as the framework of  
U.S. government. But it has not endured without change. Without change, the 
Constitution might have become merely a sacred text, stored under glass.

Amendments: Many Are Called, Few Are Chosen
The framers of the Constitution recognized the need for change, and provisions 
for amendment were incorporated into Article V. Since 1791, when the first 
10 amendments, the Bill of Rights, were added, only 17 amendments have been 
adopted. And two of them—Prohibition (Eighteenth) and its repeal (Twenty- 
First)—cancel each other out, so overall, only 15 amendments have been added 
since 1791, despite vast changes in American society and the American economy.

As Figure 2.2 illustrates, Article V provides for four routes of amendment:

 1. Passage in House and Senate by two-thirds vote; then ratification by 
majority vote of the legislatures of three-fourths (38) of the states.
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CHANGING THE FRAMEWORK: CONSTITUTIONAL AMENDMENT  43

 2. Passage in House and Senate by two-thirds vote; then ratification by 
conventions called for the purpose in three-fourths of the states.

 3. Passage in a national convention called by Congress in response to  
petitions by two-thirds (34) of the states; ratification by majority vote of 
the legislatures of three-fourths of the states.

 4. Passage in a national convention, as in route 3; then ratification by  
conventions called for the purpose in three-fourths of the states.

Because no amendment has ever been proposed by national convention, how-
ever, routes 3 and 4 have never been employed. And route 2 has been employed 
only once (for the Twenty-First Amendment, which repealed the Eighteenth, or 
Prohibition, Amendment). Route 1 has been used for all the other amendments.

The Twenty-Seven Amendments
The Constitution and its 27 amendments are reproduced in the Appendix. All but 
two of the amendments are concerned with the structure or composition of the 
government. This focus is consistent with the concept of a constitution as “higher 
law,” whose purpose is to establish a framework within which government 

C

THE NATIONAL LEVEL:
PROPOSAL OF
AMENDMENTS

Route 1

Route 2

Route 3

Route 4

THE STATE LEVEL:
RATIFICATION OF

AMENDMENTS

Acceptance by
majority vote in the

legislatures of
three-fourths (38)

of the states

D
Acceptance by

conventions called
for that purpose in
three-fourths (38)

of the states

B
Passage in a national
convention called by

Congress in
response to petitions

by two-thirds (34)
of the states**

A
Passage in House

and Senate, each by
two-thirds vote*

figure 2.2

ROUTES OF CONSTITUTIONAL AMENDMENT

*For each amendment proposal, Congress has the power to choose the method of ratification, the time limit 
for consideration by the states, and other conditions of ratification.

**This method of proposal has never been employed. Thus, amendment routes 3 and 4 have never been 
attempted.
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and the process of making ordinary law can take place. A constitution enables  
the enactment of legislation and public policies, but it should not attempt to  
determine what that legislation or those policies ought to be.

The purpose of the 10 amendments in the Bill of Rights was to give each of 
the three branches clearer and more restricted boundaries (Table 2.1). The First 
Amendment restricts the power of Congress to enact laws regulating religion, 
speech, the press, and assembly. Indeed, the First Amendment makes this limita-
tion quite explicit by opening with the phrase “Congress shall make no law. . .”  
The Second, Third, and Fourth Amendments spell out limits on the executive 
branch as well as on Congress.

The Fifth, Sixth, Seventh, and Eighth Amendments contain some of the most 
important safeguards for individual citizens against the exercise of governmental 
power. These amendments regulate court proceedings and outlaw various forms 
of action by executive branch officials. The Ninth and Tenth Amendments rein-
force the idea that the Constitution creates a government of limited powers. The 

table 2.1

THE BILL OF RIGHTS: ANALYSIS OF ITS PROVISIONS

AMENDMENT PURPOSE

I Limits on Congress: Congress is not to make any law  
establishing a religion or abridging the freedom of  
speech, press, or assembly or the right to petition  
the government.

II, III, IV Limits on the Executive: The executive branch is not to 
infringe on the right of people to keep arms (II), is not 
to force people arbitrarily to let soldiers live in their 
houses (III), and is not to search for or seize evidence 
or to arrest people without a court warrant (IV).

V, VI, VII, VIII Limits on the Courts: The courts are not to hold 
trials for serious offenses without provision for a 
grand jury (V); a petit (trial) jury (VII); a speedy 
trial (VI); presentation of charges and confrontation 
of hostile witnesses (VI). Individuals may not be 
compelled to testify against themselves and are 
immune from trial more than once for the same 
offense (V). Neither bail nor punishment may be 
excessive (VIII), and no property may be taken 
for public use without “just compensation” (V).

IX, X Limits on the National Government: Additional rights 
exist outside of those enumerated in the Constitution 
(IX), including those provided in the constitutions of  
the states, and all powers not enumerated are reserved  
to the states or the people (X).
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Ninth declares that failure to mention a right does not mean it is not possessed by 
the people, while the Tenth states that powers not granted to the federal govern-
ment are reserved to the states and the people.

Five amendments adopted since 1791 are concerned with expansion of the 
electorate, the group of people entitled to vote (Table 2.2).10 The Founders were 
unable to agree on uniform national voting qualifications, although they pro-
vided in the final draft of Article I, Section 2, that eligibility to vote in a national 
election would be the same as “the Qualification requisite for Elector of the 
most numerous branch of the state Legislature.” Article I, Section 4, added that 
Congress could alter state regulations as to the “Times, Places and Manner of 
holding Elections for Senators and Representatives.” But any important expan-
sion of the American electorate would almost certainly require a constitutional 
amendment.

Six more amendments are also related to elections, although not concerned 
directly with voting rights and the expansion of the electorate. These amend-
ments deal with the elective offices themselves or with the relationship between 
elective offices and the electorate (Table 2.3).

table 2.2

AMENDING THE CONSTITUTION TO 
EXPAND THE ELECTORATE

AMENDMENT PURPOSE
YEAR  

PROPOSED
YEAR  

ADOPTED

XIV Section 1 provided 
a national definition 
of citizenship.

1866 1868

XV Extended voting 
rights to all races.

1869 1870

XIX Extended voting 
rights to women.

1919 1920

XXIII Extended voting 
rights to residents 
of the District 
of Columbia.

1960 1961

XXIV Extended voting 
rights to all classes by 
abolition of poll taxes.

1962 1964

XXVI Extended voting 
rights to citizens 
ages 18 and over.

1971 1971
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Another five amendments are intended to expand or to limit the powers 
of the national and state governments (Table 2.4). The Eleventh Amendment  
protected the states from suits by private individuals and took away from the  
federal courts any power to hear cases brought by private individuals of one 
state (or a foreign country) against another state. The next three amendments in  
Table 2.4 aim to reduce state power (Thirteenth), to reduce state power and 
expand national power (Fourteenth), and to expand national power (Sixteenth). 
The Twenty-Seventh limits Congress’s ability to raise its members’ salaries.

The Eighteenth, or Prohibition, Amendment is the only amendment that the 
country used to legislate, to deal directly with a substantive social problem. And it 
is the only amendment that has ever been repealed.

Since the Constitution’s own ratification, some 11,000 amendments have 
been proposed and only 27 have been ratified. This low ratification rate reflects 
not only the many hurdles in the amending process but also a basic rule of 
political life: long-established institutions and procedures almost always have 

table 2.3

AMENDING THE CONSTITUTION TO CHANGE 
THE RELATIONSHIP BETWEEN ELECTIVE 
OFFICES AND THE ELECTORATE

AMENDMENT PURPOSE
YEAR  

PROPOSED
YEAR  

ADOPTED

XII Created separate ballot 
for the vice presidency 
in the Electoral College.

1803 1804

XIV Penalized states for 
depriving freed slaves 
of the right to vote.

1866 1868

XVII Provided direct 
election of senators.

1912 1913

XX Shortened the time 
between the election 
of a new Congress 
and president and 
their inauguration.

1932 1933

XXII Limited presidential 
terms.

1947 1951

XXV Provided presidential 
succession in case 
of disability.

1965 1967
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defenders who, having gained power or political advantage from the established 
way of doing things, are reluctant to support change.

The Electoral College system, for example, may produce results widely seen 
as unfair, but it is defended by whichever politicians believe it improves their 
party’s presidential chances. Or take the equality of representation in the Senate 
created by the Great Compromise. It may seem unfair that the nearly 40 million 
residents of California have only two senators, while roughly the same number 
of citizens of the 22 smallest states have 44 senators. It seems highly unlikely,  
however, that the 22 states would agree to surrender their current advantage. 
(See the Policy Principle box on p. 48.)

ASSESSING THE RESULTS
Although the Constitution was the product of a particular set of political forces, 
the principles of government that it established have a significance that goes far 
beyond the interests of its authors.

table 2.4

AMENDING THE CONSTITUTION TO EXPAND 
OR LIMIT THE POWER OF GOVERNMENT

AMENDMENT PURPOSE
YEAR  

PROPOSED
YEAR  

ADOPTED

XI Limited the jurisdiction of 
federal courts over suits 
involving the states.

1794 1795

XIII Eliminated slavery and 
the right of states to allow 
property in persons.

1865 1865

XIV Established due process 
of law in state courts for 
all persons. Was later used 
to apply the entire Bill 
of Rights to the states.

1866 1868

XVI Established the national 
power to tax incomes.

1909 1913

XXVII Limited Congress’s power 
to raise its own salary.

1789 1992
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the policy principle
THE GREAT COMPROMISE AND POLICY

The way institutions are structured affects the types 
of laws, programs, and decisions—that is, the types 
of policies—that are likely to come out of those 

institutions. Thus, politicians try to create institutions that 
will help them achieve policy goals they favor and pre-
vent policy outcomes they oppose. For anyone involved 
in politics, the right institutional arrangements can put 
them at an advantage, and their opponents at a disad-
vantage, in conflicts over policy for many years.

This idea is illustrated by the struggles at the Constitu-
tional Convention. Delegates from the states with smaller 
populations thought that their states had much to gain 
by creating legislative institutions that gave each state an 
equal vote regardless of population size. The larger states, 
however—especially Virginia, Massachusetts, New York, 
and Pennsylvania—were centers of commerce, and their 
delegates believed that, over time, the new government’s 
commercial policies would be more likely to serve those 
states’ interests if its legislative institutions reflected their 
advantage in population size.

Nevertheless, representatives of both groups of 
states agreed that a new government was likely to 
produce better policies than those developed under the 
Articles of Confederation, so they were willing to compro-
mise. They eventually settled, in the Great Compromise, 
on an institutional arrangement that gave the large states 
more weight in the House of Representatives (where 
seats were allocated on the basis of state population size) 
and the small states equality of representation in the  
Senate (where each state had the same number of seats).

This Great Compromise has affected policy out-
comes throughout American history, giving less popu-
lous states disproportionate influence in the legislative 
process. The political scientist Robert A. Dahl thought 
that slavery survived longer than it otherwise would have 
because of the disproportionate influence of small-pop-
ulation southern states. The House of Representatives 
passed eight antislavery measures between 1800 and 
1860, but all died in the Senate. Moreover, the civil rights 
movement of the mid-twentieth century was slowed by 
senators representing small-population states.

Today, the 37 million citizens of California, 25 million 
citizens of Texas, and 19 million citizens of New York are 
each represented by two senators, just as are the 582,000 
inhabitants of Wyoming, 626,000 Vermonters, and 
723,000 North Dakotans. This variation means that groups 

and interests in the smallest states exercise influence in the 
Senate far out of proportion to their states’ populations.

Greater representation per capita in the Senate 
is one reason why the smaller states and their public 
agencies receive more federal aid per capita than do 
the larger states. In a recent year, residents of Wyoming 
received $4,180 per capita, while Texans and Californians 
each received only a bit over $1,700. Also in recent years, 
bills designed to reform the immigration system, alter U.S. 
climate policy, and increase the disclosure of campaign 
spending won the support of senators representing a ma-
jority of the population but failed to pass because those 
senators did not constitute a majority of votes in the 
Senate. After almost 250 years, the Great Compromise 
continues to affect public policy in the United States.

THINK IT THROUGH

1. How did the Great Compromise give less populous 
states disproportionate representation in Congress 
and the policy-making process?

2. If senators from states representing a majority of the 
population support a certain policy but that policy 
doesn’t pass because those senators do not constitute 
a majority in the Senate, does that mean American 
government is not representative? Why or why not?

What if representation in the Senate was based on state 
population?
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Creating an Effective Government
The final product of the Constitutional Convention stands as an extraordi-
nary victory for those who wanted a more effective new system of government  
to replace the Articles of Confederation. In contrast to the relatively weak 
Articles, the new Constitution laid the groundwork for a national government 
powerful enough to guard citizens’ lives and liberties, to promote trade, to  
protect property, to defend the nation’s interests, to maintain national unity, 
and to restrain radical state legislatures. Moreover, this new government 
incorporated internal checks and balances, indirect selection of officeholders, 
lifetime judicial appointments, and other provisions to guard against abuses  
of power.

As we saw earlier, the framers gave each of the three branches of gov-
ernment a means of intervening in and blocking the actions of the others. 
Sometimes checks and balances have seemed to prevent the government 
from getting things done. During much of President Obama’s time in office, 
Republicans controlled both houses of Congress and blocked most of Obama’s 
initiatives. The media were sharply critical of what members of the press saw 
as “gridlock.”

However, gridlock can become a blessing when checks and balances serve 
as a safeguard against rash action. During the 1950s, for example, Congress was 
caught up in a nearly hysterical effort to identify subversive activities in the 
United States, which might have led to a serious erosion of civil liberties if not for 
the checks and balances provided by the executive branch and the courts. Thus, 
a governmental principle that serves as a frustrating limitation on one day, may 
become a vitally important safeguard the next.

In 2018, President Trump  
threatened to veto a massive  
$1.3 trillion spending bill passed 
by Congress because it  
did not resolve the fate of 
undocumented immigrants or 
fully fund the border wall that 
had been a centerpiece of his 
presidential campaign. Trump 
eventually signed the bill to 
avert a government shutdown.

amgovb15_ptr_ch02_022-051.indd   49 14/11/18   7:19 pm



50  CHAPTER 2 THE FOUNDING  AND THE  CONSTITUTION

Representing Diverse Interests 
and Protecting Liberty
The Constitution’s framers also recognized the importance of establishing a  
government that represented a diversity of interests whose support would be 
needed to make the new government viable. The Great Compromise gave states 
equal representation in the Senate by assigning each state two senators. The 
Three-Fifths Compromise satisfied the southern states by partially counting slaves 
in their populations when determining representation in the House of Represen-
tatives. To represent ordinary citizens, the Constitution did not impose property 
qualifications for holding office—a requirement that was common in that era—and 
it also gave ordinary citizens the right to vote for members of the House.

The Constitution’s system of representation was imperfect, leaving out 
many groups, such as women and African Americans. By today’s standards, the 
Constitution was not a democratic document. Over time, however, many groups 
unrepresented at first have been able to gain representation. Over time, the 
United States has become a more democratic nation. How did this come about? 
The answer is simple: political liberty.

To the framers, a key purpose of government was the protection of citizens’ 
liberties. They hoped that a constitution in which separated powers checked and 
balanced one another would simultaneously preserve the government’s strength 
and protect liberty. By championing liberty, the framers virtually guaranteed that 
democracy would sooner or later evolve and expand in the United States. Where 
they have a measure of liberty, more and more people, groups, and interests will 
engage in politics and fight to overcome restrictions placed on their participation 
and representation.

This is precisely what began to take place in the early years of the American 
Republic. During the Jeffersonian period, political parties formed. During the  
Jacksonian period, many state voting restrictions were removed, and popular  
participation greatly expanded. Liberty has given women, African Americans, 
Latinos, members of the LGBTQ community, and others a chance to seek and 
win greater representation in governance. The Constitution may not have been a  
democratic document, but by guaranteeing liberty, its institutional structure  
promoted more and more democratic representation in America’s governance.
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FEDERALISM  
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Recently, several states and cities have declared themselves “sanctuaries” for 
undocumented immigrants in an attempt to undermine the federal govern-
ment’s efforts to step up deportations. But while the states can sometimes thwart  
federal efforts, the federal government also has power to block actions by the 
states. For example, federal courts recently struck down efforts by some states 
to limit the rights of transgender individuals. These power struggles between  
federal and state governments are examples of federalism in action.

The Constitution’s framers wanted to build a strong government but, at 
the same time, to ensure that government would not use its strength to oppress  
citizens. Federalism and the separation of powers are two of the most important 
ways that the framers hoped to achieve this goal.

Federalism seeks to limit government by dividing it into two levels: the 
national level and the state level. Often the two levels must cooperate; for exam-
ple, federal agencies rely on state and local officials, such as police officers, in 
order to help enforce immigration laws. Yet, as the case of sanctuary cities and 
states illustrates, each level is also granted sufficient independence to compete 
with the other, in this way restraining the power of both. 

The separation of powers, for its part, seeks to limit the national govern-
ment’s power by dividing government against itself—by assigning the legisla-
tive, executive, and judicial branches separate but overlapping functions, thus  
forcing them to share power. James Madison, the Constitution’s chief architect, 
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wrote in Federalist 51 (reprinted in the Appendix), “The interior structure of the 
government” must be arranged so “that its several constituent parts may, by their 
mutual relations, be the means of keeping each other in their proper places.” 
Dividing power might sometimes make government less efficient—promote 
“gridlock,” as we might say today—but the framers thought this was a price worth 
paying to guard against oppressive governmental action.

As to representation, federalism and the separation of powers are among 
the building blocks of America’s complex system of representative government. 
State governments are elected by constituencies (groups of voters) that differ 
from one another and from the constituencies that elect 
members of the national government. At the national 
level, each senator, each member of the House, and the 
president are all elected by different (albeit overlapping) 
constituencies. This system ensures some form of repre-
sentation for every nook and cranny of the United States, 
while virtually guaranteeing that the nation’s elected offi-
cials, in representing the interests of different constitu-
encies, will seldom see eye to eye.

Both federalism and the separation of powers complicate policy making in 
the United States. If governmental power were arranged neatly and simply in a 
single hierarchy, decisions could certainly be made more easily and efficiently. But 
would they be better decisions? The framers thought that although complexity,  

Sanctuary cities, counties, and 
states shield undocumented 
immigrants from federal efforts 
to detain and deport them. Can 
state and local governments 
refuse to cooperate with the 
federal government?

▪ Do federalism and the 
separation of powers 
make government more 
representative? Do they make 
government more effective?
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checks and balances, and institutionalized second-guessing are messy, they 
would allow more interests within society to have a voice and would eventually  
produce better results. Along the way, these decision processes would help  
preserve liberty and prevent tyranny. Although this complexity sometimes seems 
to make it impossible to get anything done collectively, political decision mak-
ers have developed a variety of strategies for overcoming the barriers to policy 
change. Let’s see how this complex system works.

After reading this chapter, you should be able to . . .
▪ Define federalism and explain how it limits national power

▪ Trace how federalism evolved in the United States from 
the Founding through the twentieth century

▪ Describe the shift toward increased national power since 1937 
and the major features of American federalism today

▪ Identify the major checks and balances among the institutions of government

▪ Analyze how federalism and the separation of powers 
affect representation and governance

FEDERALISM
Federalism can be defined as the division of powers between the national  
government and the state governments. As we saw in Chapter 2, the 13 origi-
nal states were individual colonies before independence, and for nearly 13 years, 
each of them functioned as virtually a self-governing unit under the Articles 
of Confederation. Under the Articles, disorder within states was beyond the 
reach of the national government, and conflicts of interest between states were 
not manageable. For example, states made their own trade agreements with  
foreign countries and companies, which might then play one state against 
another for special advantages. Some states adopted barriers to foreign com-
merce that were contrary to the interests of another state.1 Tax and other bar-
riers were also erected between states, inhibiting the movement of goods and 
persons across state borders.2

The need for a more effective national government to help solve such prob-
lems led directly to the Annapolis Convention in 1786 and the Constitutional 
Convention in 1787. Even after ratification of the Constitution, however, the states 
remained more important than the national government. For nearly a century 
and a half, virtually all of the fundamental policies governing Americans’ lives 
were made by the state legislatures, not by Congress.

federalism
The system of government in 
which a constitution divides 
power between a central  
government and regional  
governments.
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Federalism in the Constitution
The United States was the first nation to adopt federalism as its governing frame-
work. With federalism, the framers sought to limit the national government by 
creating a second layer of sovereignty, or independent political authority, in the 
state governments. The American Constitution recognized the sovereignty of 
both the national government and the states, and the Bill of Rights reinforced 
this principle by granting a few expressed (specified) powers to the national  
government and reserving all the rest to the states. A federal system also allows 
geographically concentrated groups to wield more power than they can wield in 
a central system.

The Powers of the National Government. As we saw in Chapter 2, the 
expressed powers granted to the national government are found in Article I,  
Section 8, of the Constitution. These 17 powers include the power to collect 
taxes, to establish a currency, to declare war, and to regulate commerce. Article I,  
Section 8, also contains another important source of power for the national  
government: the implied powers that enable Congress “to make all Laws which 
shall be necessary and proper for carrying into Execution the foregoing Pow-
ers.” Not until several decades after the Founding did the Supreme Court allow  
Congress to exercise the power granted in this necessary and proper clause, but 
ultimately the doctrine allowed the national government to expand the scope 
of its authority. In addition to expressed and implied powers, the Constitution 
affirmed the national government’s power in the supremacy clause (Article VI), 
which made all national laws and treaties “the supreme Law of the Land.”

The Powers of State Governments. One way in which the framers ensured 
a strong role for the states was through the Tenth Amendment, which says 
that any powers that the Constitution does not delegate to the national  
government or deny to the states are “reserved to the States respectively, or 
to the people.” The Antifederalists, who feared that a strong central govern-
ment would encroach on individual liberty, pressed for such an amendment as 
a way of limiting national power. Federalists agreed to it because they did not 
think it would do much harm, given the powers that the Constitution already 
granted to the national government. The Tenth Amendment is also called the  
reserved powers amendment.

The most fundamental power that is retained by the states is that of  
coercion—the power to develop and enforce criminal codes, to administer health 
and safety rules, and to regulate the family via marriage and divorce laws. The 
states have the power to regulate individuals’ livelihoods; if you’re a doctor,  
lawyer, plumber, or barber, you must be licensed by the state. Even more impor-
tant, the states have the power to define private property, which exists because 
state laws against trespassing define who is and is not entitled to use a piece of 
property. If you own a car, your ownership isn’t worth much unless the state is 
willing to enforce your right to possession by making it a crime for anyone else to 

sovereignty
Independent political authority.

reserved powers
Powers that are not specifi-
cally delegated to the national 
government or denied to the 
states by the Constitution. 
Under the Tenth Amendment, 
these powers are reserved to 
the states.

implied powers
Powers derived from the 
necessary and proper clause 
(Article I, Section 8) of the 
Constitution. Such powers are 
not specifically expressed in 
the Constitution but are implied 
through the interpretation of 
delegated powers.
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take your car. Similarly, your “ownership” of a house 
or piece of land means that the state will enforce your 
possession by prohibiting others from occupying the 
property against your will. At the same time, however, 
under its power of eminent domain, the state may 
seize your property (and compensate you) for any-
thing it considers a public purpose.

In some areas, the states share concurrent  
powers with the national government. The two 
levels both have some power to regulate com-
merce and to affect the currency—for example, by 

being able to establish banks, incorporate businesses, and regulate the qual-
ity of products or the conditions of labor. Whenever there has been a direct 
conflict of laws between national and state levels, the issue has generally  
been resolved in favor of the national government. However, when the  
federal government does not set a strong policy in an area of concurrent  
powers, states can each decide their own policies. Analyzing the Evidence 
on pp. 58–9 explores the states’ varying approaches to renewable energy  
policies in the absence of a strong national policy.

States’ Obligations to One Another. The Constitution also creates  
obligations among the states. These obligations, spelled out in Article IV,  
were intended to promote national unity. By requiring the states to recognize 
actions and decisions taken in other states as legal and proper, the framers 
aimed to make the states less like independent countries and more like parts 
of a single nation. Article IV, Section 1, calls for “Full Faith and Credit” among 
states, meaning that each state is expected to honor the “public Acts, Records, 
and judicial Proceedings” that take place in any other state. So, for example, if 
a couple is married in Texas—marriage being regulated by state law—Missouri 
must also recognize that marriage, even though they were not married under 
Missouri state law.

In recent years, the full faith and credit clause became entangled in the 
controversy over same-sex marriage. As some states began to allow individuals 
of the same gender to marry, a number of other states passed “defense of mar-
riage acts” that defined marriage as a union only between a man and a woman. In 
1996, eager to show its own disapproval of same-sex marriage, Congress passed 
the federal Defense of Marriage Act (DOMA), declaring that states did not have 
to recognize a same-sex marriage legally contracted in another state. In 2015, 
however, the Supreme Court ruled that states were required to issue marriage 
licenses to same-sex couples and to recognize such marriages performed in other 
jurisdictions.3

Article IV, Section 2, known as the comity clause, also promotes national 
unity. It provides that citizens enjoying the “privileges and immunities” of 
one state should be entitled to similar treatment in other states; that is, a state  

eminent domain
The right of the government 
to take private property for 
public use, with reasonable 
compensation awarded to  
the owner.

concurrent powers
Authority possessed by both 
state and national govern-
ments, such as the power to 
levy taxes.

full faith and credit clause
The provision in Article IV, 
Section 1, of the Constitution, 
requiring that each state nor-
mally honor the governmental 
actions and judicial decisions 
that take place in another state.

The past 80 years—since 
Franklin Delano Roosevelt’s  
New Deal—have seen an 
increase in national government 
power. Today, some Americans 
question whether the balance 
has shifted too far toward  
federal power.

comity clause
Article IV, Section 2, of the 
Constitution, which prohibits  
states from enacting laws 
that treat the citizens of other 
states in a discriminatory 
manner.
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cannot discriminate against someone from another state or give special privileges 
to its own residents. For example, when Alaska passed a law in the 1970s that gave 
residents preference over nonresidents in obtaining work on the state’s oil and 
gas pipelines, the Supreme Court ruled the law illegal because it discriminated 
against citizens of other states.4

The comity clause also regulates criminal justice among the states by requir-
ing states to return fugitives to the states from which they have fled. For exam-
ple, in 1952, when an inmate escaped from an Alabama prison and sought to 
avoid being returned on the grounds that he was subject to “cruel and unusual 
punishment” there, the Supreme Court ruled that he must be returned accord-
ing to Article IV, Section 2.5 There are many exceptions to the comity clause. For 
example, states may charge out-of-state students a higher tuition rate at state 
colleges and universities.

This case highlights the difference between the obligations among states 
and those among different countries. Recently, despite the resumption of diplo-
matic relations between Cuba and the United States, Cuba declared in 2017 that 
it would not return several American fugitives, including convicted murderer 
Joanne Chesimard, who had been granted asylum by the Cuban government. The 
Constitution clearly forbids states to do something similar.

States’ relationships to one another are also governed by the interstate  
compact clause (Article I, Section 10), which states, “No State shall, without the 
Consent of Congress . . . enter into any Agreement or Compact with another 
State.” The Supreme Court has interpreted this clause to mean that two or more 
states may enter into legally binding agreements with one another, subject to con-
gressional approval, to solve a problem that crosses state lines. In the early years 
of the Republic, states turned to compacts primarily to settle border disputes. 
Today, compacts are used for a wide range of issues but are especially important 
in regulating the distribution of river water, addressing environmental concerns, 
and operating transportation systems that cross state lines.6

Local Government and the Constitution. Local government, including 
counties, cities, and towns, occupies a peculiar but very important place in the 
American system. In fact, local government has no status in the American Consti-
tution. State legislatures created local governments, and state constitutions and 
laws permit local governments to take on some of the responsibilities of the state 
governments. Most states amended their own constitutions to give their larger 
cities home rule—a guarantee of noninterference in various areas of local affairs. 
But local governments enjoy no such recognition in the national Constitution. 
They have always been mere conveniences of the states. The boundaries of cities 
and counties can be altered by state governments, and cities and towns can be 
created or eliminated by state legislatures.7

Local governments became important in the early Republic because the 
states had little administrative capability or bureaucracy, so they relied on  
cities and counties to implement state laws. Today, like the national and state  

home rule
The power delegated by  
a state to a local unit of  
government to manage its 
own affairs.
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State Policies on Renewable Energy
Contributed by David Konisky, Indiana University

I n a federal system like the United States, laws 
and policies may vary considerably from state 

to state.  Over the past two decades, many state 
governments have put in place policies to stim-
ulate the development and use of renewable 
energy sources such as wind and solar power. One 
of the key policies  that states have employed is 
the renewable portfolio standard (RPS). An RPS 
is a mandate that a  state’s electricity providers 
generate a specific amount of their power from 
renewable sources by a particular date. 

How do these renewable energy policies dif-
fer from state to state, and how does that varia-
tion affect outcomes across states? As the map 

below shows, as of early 2017, 29 states and the 
District of Columbia had binding RPS policies in 
place, and an additional 8 states had voluntary 
RPS goals. States with RPSs are located through-
out the country, with the notable exception of 
the southeastern United States where only North 
Carolina has a mandatory standard. 

State RPSs vary considerably with respect to 
the amount of required renewable energy making 
up the target and the date of expected achieve-
ment. States with ambitious targets include  
California and New York (50 percent by 2030), 
Oregon (50 percent by 2040), Vermont (75 per-
cent by 2032), and Hawaii (100 percent by 2045).

analyzing the evidence

State Renewable Energy Policies

RPS TARGETS (SELECTED STATES)

California

Texas

New York

Ohio

Pennsylvania

Illinois

Colorado

North Carolina

Missouri

50% by 2030

5880 MW by 2015

50% by 2030

12.5% by 2026

18% by 2021

25% by 2026

30% by 2020

12.5% by 2021

15% by 2021

Mandatory RPS Voluntary RPS goal None
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* Non-hydroelectric renewable energy.

SOURCE: U.S. Energy Information Administration, www.eia.gov/electricity/data/state (accessed 2/12/18).

Another important way in which RPSs differ is 
in terms of what counts as renewable energy. 
Generally, all of the standards include wind and 
solar power, but some have broader definitions 
of renewable sources (for example, many include 
energy efficiency), and several require a portion 
of the electricity to come from specific sources. 
For example, the Illinois RPS specifies that 75 
percent comes from wind power, and the Nevada 
RPS requires that 6 percent comes from solar 
power. 

Do RPS policies work? The graph below 
shows how much electricity has been generated 
from renewable sources since 2000. In states that 
have mandatory RPSs, electricity generation from 

non-hydroelectric renewable sources increased 
by 1,380 percent between 2000 and 2016. The 
use of renewable energy has grown in other states 
as well, but to a much smaller degree. For this 
reason, RPSs are often promoted as an effective 
way to reduce emissions of air pollutants such as  
sulfur dioxide, nitrogen oxides, and volatile 
organic compounds that cause smog and green-
house gases like carbon dioxide, which cause  
climate change.  

Particularly in the absence of a strong national 
policy on renewable energy, state-level RPS pol-
icies  have helped start a transition in the U.S. 
electricity sector toward cleaner, less carbon- 
intensive sources  of energy.

Renewable Energy Generation*

None

2000 2002 2004 2006 2008 2010 2012 2014 2016

30,307,744 MWH

Mandatory RPSSTATES WITH

2,218,548 MWH151,843 MWH

42,007 MWH 2,930,980 MWH

9,422,072 MWH

8,591,210 MWH2,047,165 MWH

Voluntary RPS goal

498,627 MWH
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governments, the state and local governments within each state both cooperate 
and compete with one another, as shown, for example, in the mix of cooperation 
and rivalry between their police forces.

The Slow Growth of the 
National Government’s Power
Before the 1930s, America’s federal system was one of dual federalism, a 
two-layered system—national and state—in which the states and their local  
governments did most of the governing. We call it the traditional system because 
almost nothing about it changed during two-thirds of American history. The 
only exception was the four years of the Civil War, after which the traditional 
system resumed.

But there was more to dual federalism than merely the existence of  
two levels of government. As we have seen, the Constitution delegated  
specific powers to the national government and reserved all the rest to the 
states. That arrangement left a lot of room for interpretation, however, 
because of the final “elastic” clause of Article I, Section 8. The three words 
necessary and proper amounted to an invitation to struggle over the distri-
bution of powers between national and state governments. We confront this  
struggle throughout the book. However, it is noteworthy that federal-
ism remained dual for nearly two-thirds of American history, with the  
national government remaining steadfastly within a “strict construction” of 
Article I, Section 8.

The Supreme Court has, at times, weighed in on the debate over the distri-
bution of powers between national and state governments, starting in 1819 with a 
decision favoring national power, McCulloch v. Maryland.8 The issue was whether 
Congress had the power to charter a bank—in particular the Bank of the United 
States (created by Congress in 1791 over Thomas Jefferson’s constitutional  
opposition)—because no power to create banks is mentioned in Article I,  
Section 8. Chief Justice John Marshall stated that such a power could be “implied” 
from other powers authorized in Article I, Section 8.

Specifically, Marshall cited the commerce clause, which gives Congress the 
power “to regulate Commerce with foreign nations, and among the several States 
and with Indian tribes,” plus the final necessary and proper clause. Because the 
power to regulate commerce was expressly granted to Congress by the Constitu-
tion and chartering a bank was reasonably related to regulating commerce and  
not prohibited by the Constitution, Congress’s action was deemed constitution-
ally permissible. Thus the Court created the potential for significant increases in 
national governmental power.

The same case raised a second question of national power: whether  
Maryland’s attempt to tax the bank was constitutional. Once again, Marshall and 
the Supreme Court sided with the national government, arguing that a bank cre-
ated by a legislature representing all the American people (Congress) could not  

dual federalism
The system of government 
that prevailed in the United 
States from 1789 to 1937, in 
which most fundamental  
governmental powers were 
shared between the federal 
and state governments, with 
the states exercising the most 
important powers.

commerce clause
The clause, found in Article I, 
Section 8, of the Constitution, 
that delegates to Congress the 
power “to regulate Commerce 
with foreign Nations, and 
among the several States and 
with the Indian Tribes.”
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be taxed out of business by a state legislature (Maryland) representing only a small 
portion of the people. Here also the Supreme Court reinforced the supremacy 
clause: whenever a state law conflicts with a federal law, the state law is invalid 
because “the Laws of the United States . . . shall be the supreme Law of the Land.” 
(For more on federal supremacy, see Chapters 2 and 8.)

This nationalistic interpretation of the Constitution was reinforced by  
Gibbons v. Ogden in 1824. At issue was whether the state of New York could grant 
a monopoly to a steamboat company to operate an exclusive service between 
New York and New Jersey. Aaron Ogden had obtained his license from the 
state, whereas Thomas Gibbons, a former partner of Ogden’s, had obtained a 
competing license from the U.S. government. Chief Justice Marshall ruled that 
Gibbons could not be kept from competing, because with the commerce clause 
giving Congress the power “to regulate Commerce . . . among the several States,”  
the state of New York did not have the power to grant this particular mono-
poly, which affected other states’ interests. In his decision, Marshall insisted that  
the definition of commerce was “comprehensive” but added that the compre-
hensiveness was limited to “that commerce which concerns more states than 
one.” This opinion gave rise to the legal concept that later came to be called 
interstate commerce.9

Despite the Court’s broad interpretation of national power in the Republic’s 
early years, between the 1820s and the 1930s, federal power grew only slowly. 
Toward the end of the nineteenth century, to be sure, a small number of important  
federal regulatory agencies, such as the Federal Trade Commission and the Inter-
state Commerce Commission, were built to establish the groundwork for federal 
economic management.

However, efforts to expand the national government’s power were bitterly 
contested. During the Jacksonian period, a states’ rights coalition developed in 
Congress. Among its most important members were state party leaders, who 
often had themselves appointed to the Senate, where they jealously guarded 
the powers of the states they ruled. Of course, members of Congress from the 
southern states had a particular reason to support states’ rights: as long as the 
states were powerful and the federal government weak, the South’s institution of  
slavery could not be threatened.

Aside from the interruption by the Civil War, the states’ rights coalition 
dominated Congress and influenced presidential nominations (which were also 
controlled by the state party leaders) and judicial appointments (which required 
Senate confirmation) as well. Indeed, the Supreme Court turned away from  
John Marshall’s nationalistic interpretation of the Constitution in favor of a 
states’ rights interpretation—particularly in cases concerning the commerce 
clause. For many years, any federal effort to regulate commerce so as to discour-
age such things as fraud, the production of impure goods, the use of child labor, 
and dangerous working conditions or long hours was declared unconstitutional 
by the Supreme Court. The factory and the workplace, the Court ruled, were 
areas inherently local because the goods produced there had not yet passed into 
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commerce and crossed state lines. Therefore, regulation of them constituted 
police power—a power reserved to the states.

No one questioned the power of the national government to regulate certain 
kinds of businesses, such as railroads, gas pipelines, and waterway transporta-
tion, because by their nature, they involved interstate commerce.10 But well into  
the twentieth century, most other efforts by Congress to regulate commerce  
were blocked by the Supreme Court’s interpretation of federalism.

For example, in the 1918 case of Hammer v. Dagenhart, the Court struck down 
a law prohibiting the interstate shipment of goods manufactured with the use of 
child labor. Congress had been careful to avoid outlawing the production of such 
goods within states and to prohibit only their interstate shipment. The Court, 
however, declared that the intent had been to outlaw their manufacture and that 
the law’s language was merely a ruse.11

After his election in 1932, President Franklin Delano Roosevelt was eager 
to expand the power of the national government. His “New Deal” depended 
on governmental power to regulate the economy and to intervene in every  
aspect of American society, and it provoked sharp conflicts between the  
president and the federal courts. After appointing a host of new judges and 
threatening to expand the size of the Supreme Court, Roosevelt managed 
to bend the judiciary to his will. Beginning in 1937, the Court issued a series  

*TIMEPLOT NOTE: GDP, or gross 
domestic product, is a measure of the 
economy as a whole based on the total 
value of goods and services produced 
within the country. 
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of decisions that once again made the commerce clause a great engine of 
national power.

One key case was National Labor Relations Board v. Jones & Laughlin Steel 
Corporation.12 At issue was the National Labor Relations Act, which prohibited 
corporations from interfering with the efforts of employees to organize into 
unions, to bargain collectively over wages and working conditions, and to go 
on strike and engage in picketing. The newly formed National Labor Relations 
Board (NLRB) had ordered Jones & Laughlin to reinstate workers fired because 
of their union activities. The appeal reached the Supreme Court because the 
steel company had made a constitutional issue over the argument that its man-
ufacturing activities, being local, were beyond the government’s reach. But the 
Court ruled that a large corporation with subsidiaries and suppliers in many 
states was inherently involved in interstate commerce and hence subject to 
congressional regulation. In other decisions, the Court upheld minimum- 
wage laws, the Social Security Act, and federal rules controlling how much 
of any given commodity local farmers might grow.13 These decisions and other 
New Deal programs were the beginning of a significant shift toward national gov-
ernment power. As the Timeplot shows, spending on federal programs surpassed 
spending by state and local governments after the 1940s and has increased over 
the past 80 years.

TIMEPLOT SOURCE: Federal Reserve 
Economic Data, “Federal Net Outlays 
as Percent of Gross Domestic Product,” 
https://fred.stlouisfed.org/series/
FYONGDA188S; Michael Shuyler, “A 
Short History of Government Taxing 
and Spending in the United States,” 
https://taxfoundation.org/short-history-
governmenttaxing-and-spendingunited-
states (accessed 5/1/18).
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Cooperative Federalism and Grants-in-Aid
Roosevelt was able to overcome judicial resistance to expansive New Deal  
programs. Congress, however, forced him to recognize the continuing importance 
of the states. It did so by crafting some programs in such a way as to encourage 
states to pursue nationally set goals while leaving them some leeway to administer 
programs according to local values and needs. If we apply the term dual feder-
alism to the traditional system of two independent sources of political authority 
(the national and the state governments) performing highly different functions, 
the system that prevailed after the 1930s could be called cooperative federalism, 
which generally refers to mutually supportive relations, sometimes partnerships, 
between national government and the state and local governments. Cooperative 
federalism takes the form of federal subsidies for specific state and local programs; 
these funds are called grants-in-aid. In fact, many state and local programs would 
not exist without the federal grants-in-aid, which are therefore also an import-
ant form of federal influence on states and localities. (Another form of federal  
influence, the mandate, will be covered in the next section.)

A grant-in-aid is really a kind of incentive by which Congress gives money 
to state and local governments with the condition that it be spent for a partic-
ular purpose. Congress uses grants-in-aid because it does not usually have the 
direct political or constitutional power to command these governments to do its 
bidding. For example, after passage of the Affordable Care Act (popularly known 
as Obamacare) in 2010, 26 states challenged its constitutionality. Though the 
Supreme Court upheld other provisions of the act, it did rule that each state’s 
government had the option to reject the new federal funding for and regulations 
of Medicaid mandated by the act. Eighteen states subsequently chose to opt out 
of the expansion of Medicaid eligibility.

Beginning in the late 1930s, Congress set national goals in specific  
policy categories, such as public housing and assistance to the unemployed, 
and provided grants-in-aid to meet these goals. The range of categories has 
expanded greatly over the decades, and the value of categorical grants- 
in-aid increased from $2.3 billion in 1950 to $700 billion in 2018 (Figure 3.1). 
Sometimes Congress requires the state or local government to match the 
national contribution dollar for dollar, but for some programs, such as the 
interstate highway system, the grant-in-aid provides 90 percent of the cost 
of the program. Recently, President Trump threatened to withdraw aid from 
cities that refuse to enforce immigration laws.

For the most part, the categorical grants created before the 1960s simply 
helped the states perform their traditional functions, such as education and 
policing.14 In the 1960s, however, the national role expanded dramatically. For 
example, during the 89th Congress (1965–66) alone, the number of categorical 
grant-in-aid programs grew from 221 to 379.15 The grants authorized during the 
1960s announced national purposes much more strongly than did earlier grants, 
and central among them was to provide opportunities to the poor.

cooperative federalism
The system of government 
that has prevailed in the 
United States since the New 
Deal era (beginning in the 
1930s), in which grants-in-aid 
have been used strategically to 
encourage states and localities 
to pursue nationally defined 
goals. Also called intergovern-
mental cooperation.

grants-in-aid
Funds given by Congress to 
state and local governments 
on the condition that they be 
used for a specific purpose.

categorical grants-in-aid
Funds given to states and 
localities by Congress that are 
earmarked by law for specific 
policy categories, such as  
education or crime prevention.
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Many of the categorical grants enacted during the 1960s were project 
grants, which require state and local governments to submit proposals to federal 
agencies. In contrast to the older formula grants, which used a formula (com-
posed of such elements as need and state and local capacities) to distribute funds,  
project grants provided funding on a competitive basis to the proposals that agen-
cies judged to be the best. In this way, the national government gained substantial 
control over which state and local governments got money, how much they got, 
and how they spent it.

The political scientist Morton Grodzins characterized this move as one 
from “layer cake federalism” to “marble cake federalism,” in which inter-
governmental cooperation and sharing have blurred the line between where  
the national government ends and the state and local governments begin.16  
Figure 3.2 demonstrates the basis of the marble cake idea.

At the high point of grant-in-aid policies in the late 1970s, federal aid con-
tributed about 25–30 percent of the operating budgets of all the state and local 
governments in the country (Figure 3.3). In 2010, federal aid accounted for more 
than 35 percent of these budgets. This increase was temporary, resulting from 
the $787 billion stimulus package designed to help state and local governments 
weather the 2008–10 recession; today, the figure is 33 percent. Briefly, however, 

figure 3.1

THE HISTORICAL TREND OF FEDERAL GRANTS-IN-AID
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project grants
Grants-in-aid for which state 
and local governments submit 
proposals to federal agencies, 
which provide funding for 
them on a competitive basis.

formula grants
Grants-in-aid for which a  
formula is used to determine 
the amount of federal funds  
a state or local government 
will receive.

analyzing 
the evidence
Federal grants-in-aid began 
to expand dramatically during 
the 1960s. What political 
trends might explain this 
expansion? What are the 
ramifications of this trend for 
individuals and for states?
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federal aid became the single largest source of state revenue, exceeding sales and 
property tax revenues for the first time in U.S. history.

Regulated Federalism and National Standards. Developments from the 
1960s to the present have moved well beyond marble cake federalism to what 
might be called regulated federalism.17 In some areas—especially civil rights, 
poverty programs, and environmental protection—the national government 
offers grant-in-aid financing to state and local governments for particular poli-
cies but threatens to withhold or withdraw it unless their versions of the policies 
conform to national standards. Such efforts to “set national standards” are also 
often made in interstate highway use, social services, and education.

The net effect of enforcing standards in this way is that state and local  
policies are more uniform from coast to coast. In addition, in other programs, 
the national government imposes obligations on the states without providing any 
funding at all. These obligations have come to be called unfunded mandates.18

These burdens became a major part of the rallying cry that produced 
the Republican Congress elected in 1994 and its Contract with America.  
One of that Congress’s first measures was the Unfunded Mandates Reform  
Act (UMRA). A triumph of lobbying by state and local governments, UMRA 
was “hailed as both symbol and substance of a renewed congressional com-
mitment to federalism.”19 Under this law, a point of order raised on the House  
or Senate floor can stop any mandate with an uncompensated state and  
local cost that the Congressional Budget Office estimates will exceed a  
certain amount.

This “stop, look, and listen” requirement forced Congress to own up to any 
mandate and its potential costs. UMRA does not prevent members of Congress 
from passing unfunded mandates; it only makes them think twice before they do. 
Moreover, it exempts several areas from coverage, and states must still enforce 
antidiscrimination laws and meet other requirements to receive federal assistance. 
Still, UMRA is a serious effort to shift power a bit further toward the state side.

President Barack Obama, in contrast, seemed to believe firmly in regulated 
federalism, viewing the states more as administrative arms of the national govern-
ment than as independent governmental units. Under his health care reform law, 

figure 3.2

TWO HISTORIC VIEWS OF FEDERALISM

regulated federalism
A form of federalism in which 
Congress imposes legislation 
on state and local governments  
that requires them to meet 
national standards.

unfunded mandates
National standards or  
programs imposed on state 
and local governments by the 
federal government without 
accompanying funding or 
reimbursement.
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for example, every state was encouraged to establish a health insurance exchange 
where individuals in need of insurance could shop for the best rate. Citizens pur-
chasing insurance through these exchanges would receive federal tax subsidies. 
Some states did not establish exchanges, but the Supreme Court ruled that their 
citizens could nonetheless receive tax benefits for the policies they purchased 
through the federal government’s exchange.20 The law also required states to 
expand their Medicaid programs, adding as many as 15 million Americans to the 
Medicaid rolls.

Some states were concerned that the costs of the new program would fall on 
their strained budgets, and 12 state attorneys general brought suit, charging that 
the program’s mandates violate the Tenth Amendment. Ultimately, the Supreme 
Court upheld major provisions of the legislation, although it ruled that the  
federal government cannot require the expansion of Medicaid rolls. As of  
July 2018, 34 states and Washington, D.C., had decided to expand their rolls.

The Supreme Court as Referee. For much of the nineteenth century, federal 
power remained limited. The Tenth Amendment was often cited to support the 

figure 3.3
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analyzing  
the evidence
The extent to which state 
and local governments rely 
on federal funding has varied 
a great deal over time. What 
difference does it make if the 
states depend fiscally on the 
federal government?
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idea of states’ rights. Some proponents of this idea claimed that the states did 
not have to submit to national laws when they believed the national government 
had exceeded its authority. These arguments in favor of states’ rights were voiced 
less often after the Civil War. But the Supreme Court continued to use the Tenth 
Amendment to strike down laws that it thought exceeded constitutional limits  
on national power, including a Civil Rights Act passed in 1875.

In the early twentieth century, however, the Tenth Amendment appeared to 
lose its force. Reformers began to press for national regulations to limit the power 
of large corporations and to preserve the health and welfare of citizens, and the 
Supreme Court began to uphold many of these laws. By the late 1930s, the Court 
had approved such an expansion of federal power that the Tenth Amendment 
appeared irrelevant.

Recent decades have seen a revival of interest in the Tenth Amendment 
and important Supreme Court decisions limiting federal power. Much of the 
interest stems from conservatives who believe that a strong federal government 
threatens individual liberties, and thus power should be returned or “devolved” 
to the states.

One of the most important Supreme Court rulings in this area came in 
the 1995 case of United States v. Lopez. Stating that Congress had exceeded 
its authority under the commerce clause, the Court struck down a federal law 
that barred handguns near schools.21 Another significant Tenth Amendment 

Evolution of the Federal System

1789–1834  Nationalization: The Marshall Court interprets the Constitution 
broadly so as to expand and consolidate national power.

1835–1930s  Dual federalism: The functions of the national government are very 
specifically defined. States do much of the fundamental governing 
that affects citizens’ day-to-day lives. There is tension between the 
two levels of government, and the power of the national government 
begins to increase.

1930s–1970s  Cooperative federalism: The national government uses grants-in-
aid to encourage states and localities to pursue nationally defined 
goals.

1970s–  Regulated federalism: The national government sets conditions that 
states and localities must meet in order to receive certain grants. 
The national government also sets national standards in policy areas 
without providing states and localities with funding to meet them.

1980s–early  New federalism: The national government attempts to return more 
2000s power to the states through block grants to them.

in
 brief

states’ rights
The principle that states 
should oppose the increasing 
authority of the national gov-
ernment. This view was most 
popular before the Civil War.
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decision came in the 1997 case Printz v. United States ( joined with Mack v. 
United States),22 in which the Court struck down a key provision of the Brady 
Bill, enacted in 1993 to regulate gun sales. Under the act, state and local law 
enforcement officers were required to conduct background checks on pro-
spective gun purchasers. The Court held that the federal government cannot 
require states to administer or enforce federal regulatory programs. This trend 
continued with the 2006 Gonzales v. Oregon case, in which the Court ruled 
that the federal government could not use federal drug laws to interfere with 
Oregon’s assisted-suicide law.23 These rulings signaled a move toward greater 
independence for the states.

By 2012, however, the Court once again seemed to favor national power in the 
nation-state tug-of-war. In addition to the Obamacare decision cited earlier, the 
Court struck down portions of an Arizona immigration law, declaring that immi-
gration was a federal, not a state, matter.24 And in a 2013 decision, it struck down 
an Arizona law requiring individuals to show documentation of citizenship when 
registering to vote. The Court ruled that this requirement was preempted by the 
federal National Voter Registration Act, which requires states to use the official 
federal registration form.25 In two other cases, the Court ruled against state legis-
latures on questions involving congressional-district boundaries.26

At the same time, the Court has revived the Eleventh Amendment concept of 
state sovereign immunity. This legal doctrine holds that states are immune from 
lawsuits by private individuals claiming that the state violated a law enacted by 
Congress. In a 1996 ruling that prevented Seminole Indians from suing the state 
of Florida in federal court, the Supreme Court used the Eleventh Amendment to 
limit the federal government’s power over the states. A 1988 law had given tribes 
the right to sue a state in federal court if the state did not in good faith negotiate 
issues related to gambling casinos on tribal land. The Court’s ruling appeared 
to signal a much broader limitation on national power by raising new questions 
about whether individuals can sue a state if it 
fails to uphold federal law.27

As we saw at the start of the chapter, 
debates over federalism continue today, with 
states and the national government tangling 
over issues like sanctuary cities and the legali-
zation of marijuana (see the Policy Principle 
box on p. 70). While these struggles might seem 
to impede effective government by complicated 
policy making, the framers believed federalism 
would protect citizens’ interests by spreading 
governmental power across multiple levels. In 
the next section, we turn to another important  
protection against government abuses: the  
separation of powers.

The Seminole Tribe claimed 
that the state of Florida had not 
followed federal law in nego-
tiations related to gambling 
casinos, but the Supreme Court 
ruled that the tribe did not have 
the right to sue the state in 
federal court.

state sovereign immunity
A legal doctrine holding that 
states cannot be sued for  
violating an act of Congress.
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A medical marijuana dispensary in Oregon.

the policy principle
FEDERAL VS. STATE MARIJUANA LAWS

In 2012, the citizens of Colorado and Washington voted to 
legalize recreational use of marijuana. Similar ballot mea-
sures passed soon after in six other states—Alaska and 

Oregon later in 2012, and then California, Maine, Massachusetts, 
and Nevada in 2016. Yet, despite clear changes in these 
states’ laws, any form of marijuana use and possession 
remains illegal under federal law. Specifically, marijuana 
is included as a Schedule I controlled substance (along-
side cocaine, heroin, and other drugs) in the Controlled 
Substances Act (CSA) enacted by Congress in 1970. As a 
result, cultivation and distribution of marijuana remains a 
felony under federal law, regardless of state law, a position 
that was reinforced by the Supreme Court in 2005.

With federalism, the framers of the Constitution 
wanted to create an institutional arrangement that would 
disperse power across the national government and the 
states, to avoid concentrating power in just a few hands. 
However, as the case of marijuana laws shows, this institu-
tional arrangement complicates policy on some issues—
particularly when federal and state law clearly conflict. 

Conflicting state and federal laws regarding marijuana 
put many people who are following their state law at risk 
of being charged with a federal crime. Under federal law, 
individual users of marijuana (charged with possession 
with no intent to distribute) can be sentenced to up to a 
year in prison combined with fines of up to $1,000, and 
people involved in the marijuana business can face steeper 
fines up to $25,000 and up to five years in prison. It is not 
only growers and distributors who risk incurring penalties 
under federal law but any other business that provides 
goods and services to a marijuana dispensary can be 
charged with profiting from an illegal drug business. Land-
lords who rent to marijuana dispensaries risk both fines 
and federal asset forfeiture, in which the police are allowed 
to seize money and property simply based on a suspicion 
that the asset was used to commit a federal crime. 

Despite the clear federal law, the federal government 
has not prioritized the enforcement of federal marijuana 
law in states that have legalized marijuana. One reason 
is the federal government depends on cooperation from 
state and local law enforcement, who are unlikely to help 
federal agents raid dispensaries that are legal under their 
own state law. In fact, state legislatures in California and 
Washington have considered bills that would prohibit a 
state or local agency from assisting federal agencies in 
marijuana investigations or enforcement.

This hands-off approach by the federal govern-
ment was made more explicit in 2013 when the Obama 
administration issued the Cole Memorandum. This 
memo—addressed to federal prosecutors—stated that 
the Justice Department would not enforce federal  
marijuana laws in states that have legalized use of 
marijuana, except in cases in which there is harm to the 
public (for example, cases involving gang operations or 
selling drugs to children). However, this approach was 
challenged by President Trump’s attorney general Jeff 
Sessions who emphasized that the federal government 
retained authority to enforce federal drug laws regard-
less of state law, rescinding the Cole Memorandum  
in early 2018, and raising more questions about the  
appropriate balance of state and federal authority in 
this policy area. 

THINK IT THROUGH

1. If marijuana were removed from the federal Con-
trolled Substances Act, what implications would this 
have for states that have legalized marijuana? What 
about for states that have not, particularly states 
like Arizona or Ohio where the public voted “no” on 
legalization at the state level? 

2. Should the federal executive branch be able to  
determine whether they enforce federal marijuana 
law in states where it is legal, or should they enforce 
the federal law equally in all states? Why?
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THE SEPARATION OF POWERS
As we have noted, the separation of powers enables several different federal 
institutions to influence the nation’s agenda, to affect decisions, and to prevent 
the other institutions from taking action. The Constitution’s framers saw this 
arrangement, although cumbersome, as an essential means of protecting liberty.

In his discussion of the separation of powers, James Madison quoted the orig-
inator of the idea, the French political thinker Baron de Montesquieu: “There can 
be no liberty where the legislative and executive powers are united in the same 
person . . . [or] if the power of judging be not separated from the legislative and 
executive powers.”28 Using the same reasoning, many of Madison’s contemporar-
ies argued that there was not enough separation among the three branches, and 
Madison had to backtrack to insist that complete separation was not required:

Unless these departments [branches] be so far connected and blended as to give 
to each a constitutional control over the others, the degree of separation which 
the maxim requires, as essential to a free government, can never in practice be 
duly maintained.29

This is the secret of how Americans have made the separation of powers 
effective: they have made it self-enforcing by giving each branch of government 
the means to participate in, and partially or temporarily obstruct, the workings of 
the other branches.

Checks and Balances
The means by which each branch of government interacts with every other branch 
is known informally as checks and balances. The best-known examples are shown in 
Figure 3.4. The framers tried to guarantee that the three branches would in fact use 
these checks and balances as weapons against one another by giving each branch a 
different political constituency—a different group of voters or individuals by which 
its members are chosen and therefore a different perspective on what the govern-
ment ought to do. For example, the framers adopted direct, popular election for 
the members of the House, indirect election of senators through state legislatures 
(until the Seventeenth Amendment, adopted in 1913), indirect election of the presi-
dent through the Electoral College, and appointment of federal judges for life. All 
things considered, the best characterization of the separation-of-powers principle 
in action is, as we said in Chapter 2, “separated institutions sharing power.”30

Legislative Supremacy
Although each branch was given adequate means to compete with the other 
branches, the framers provided for legislative supremacy by making Congress 
the preeminent branch. Legislative supremacy made the provision of checks and 
balances in the other two branches all the more important.

legislative supremacy
The preeminent position 
within the national govern-
ment that the Constitution 
assigns to Congress.
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figure 3.4

CHECKS AND BALANCES
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The most important indication of the intentions of the framers was the  
provisions in Article I to treat the powers of the national government as powers of 
Congress. The Founders also provided for legislative supremacy in their decision 
to give Congress the sole power over appropriations.

Although “presidential government” gradually took the place of legisla-
tive supremacy after 1937, the relative power of the executive and legislative 
branches since that time has varied. The power play between the president  
and Congress is especially intense during periods of divided government, 
when one party controls the White House and another controls all or part of 
Capitol Hill.

The Role of the Supreme Court
The role of the judicial branch in the separation of powers has depended on 
the power of judicial review, a power not provided for in the Constitution but 
asserted by Chief Justice Marshall in 1803:

If a law be in opposition to the Constitution; if both the law and the Constitu-
tion apply to a particular case, so that the Court must either decide that case 
conformable to the law, disregarding the Constitution, or conformable to the 
Constitution, disregarding the law; the Court must determine which of these 
conflicting rules governs the case: This is of the very essence of judicial duty.31

Review of the constitutionality of acts of the president or Congress is relatively 
rare. For example, there were no Supreme Court reviews of congressional acts in the 
50-plus years between Marbury v. Madison (1803) and Dred Scott v. Sandford (1857). 
In the century or so between the Civil War and 1970, 84 acts of Congress were held 
unconstitutional (in whole or in part), but there were long periods of complete Court 
deference to Congress, punctuated by flurries of judicial review during periods of 
social upheaval. The most significant of these periods was 1935–36, when 12 acts of 
Congress were invalidated, blocking virtually the entire New Deal program.32

Then, after 1937, when the Court made its great reversals in upholding 
New Deal legislation, no significant acts were struck down until 1983, when 
the Court declared unconstitutional the legislative veto, a practice in which  
Congress authorized the president to take certain actions but reserved the 
right to veto those with which it disagreed.33 The Supreme Court became 
much more activist (that is, less deferential to Congress) after the elevation of  
William H. Rehnquist to chief justice (1986–2005), and “a new program of 
judicial activism”34 seemed to be in place. Between 1995 and 2002, at least 26  
congressional acts or parts of acts were struck down on constitutional grounds.35

The Court has been far more deferential toward the president since the New 
Deal period, with only five significant confrontations. One was the so-called steel 
seizure case of 1952, in which the Court refused to permit President Truman to 
use “emergency powers” to force workers back into the steel mills during the 
Korean War.36

divided government
The condition in American 
government in which one 
party controls the presidency, 
while the opposing party con-
trols one or both houses  
of Congress.
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In 1974, the Court declared unconstitutional 
President Nixon’s refusal to respond to a sub-
poena to make available his tapes of White House 
conversations as evidence in a criminal prosecu-
tion. The Court argued that although the claim 
of executive privilege protected confidentiality 
of communications between the president and  
close advisers, this privilege did not extend to data 
in presidential files or tapes bearing on criminal 
prosecutions.37

During the Clinton administration, the 
Supreme Court struck down the Line-Item Veto 
Act of 1996, which would have allowed the presi-
dent to veto certain parts of bills while accepting 
others, on the grounds that any such change in the 

procedures of adopting laws would have to be made by amendment to the Consti-
tution, not by legislation.38

More recently, and of far greater importance, the Supreme Court repudiated 
the George W. Bush administration’s claims about the president’s authority to 
detain enemy combatants without giving them an opportunity to defend them-
selves in an open court.39

DO FEDERALISM AND THE 
SEPARATION OF POWERS WORK?
Federalism and the separation of powers are two of the most important  
constitutional principles that form the basis of the United States’ system of  
limited government. As we have seen, federalism limits the power of 
the national government in numerous ways. By its very existence, fede-
ralism recognizes the principle of two sources of independent political  
authority: the national government and the state governments (hence the term 
dual federalism). In addition, the Constitution specifically restrained the power 
of the national government to regulate the economy.

As a result, the states were free to do most of the fundamental govern-
ing for the first century and a half of American government. This situation 
began to change during and following the New Deal, as the national govern-
ment began to exert more influence over the states through grants-in-aid and 
mandates. But even as the powers of the national government grew, so did the  
powers of the states.

In recent decades, a countertrend to the growth of national power has deve-
loped as Congress has opted to devolve some of its powers to the states. But the 

executive privilege
The claim that confidential 
communications between  
a president and close  
advisers should not be 
revealed without the consent 
of the president.

The system of checks and 
balances ensures that political 
power is shared by the separate 
institutions. Here, former House 
Speaker Paul Ryan meets with 
President Donald Trump and 
Vice President Mike Pence.
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problem that arises with devolution is that programs that 
were once uniform across the country (because they were 
the national government’s responsibility) can become 
highly variable, with some states providing benefits and 
services not available in other states. To a point, variation 
can be considered one of the virtues of federalism. But in 
a democracy, large variations and inequalities in the provi-
sion of services and benefits carry inherent dangers.

For example, the Food and Drug Administration has 
been under attack in recent years. Could the government 
address the agency’s perceived problems by devolving 
its regulatory tasks to the states? Would people care if 
drugs required “caution” labels in some states but not in 
others? Devolution, as attractive as it may seem, is not an approach that can be 
applied across the board without careful analysis of the nature of the program 
and of the problems it is designed to solve.

A key puzzle of federalism is deciding when differences across states reflect 
proper democratic decisions by individual states and when they reflect inequal-
ities that should not be tolerated. Sometimes a decision to eliminate differences 
is made on the grounds of equality and individual rights, as in the Civil Rights 
Act of 1964, which outlawed segregation. At other times, a stronger federal role 
is justified on the grounds of national interest, as in the adoption of a national 
55-mile-per-hour speed limit to improve fuel efficiency during the oil shortage 
in the 1970s.

Advocates of a more limited federal role often point to the value of demo-
cracy. Governmental actions can more easily be tailored to fit distinctive state or 
local desires if states and localities have more power to make policy. Viewed this 
way, variation across states can be an expression of democratic will.

Another feature of limited government—separation of powers—is shown 
in our system of checks and balances, in which separate institutions of gov-
ernment share power with each other. Even though the Constitution clearly 
provided for legislative supremacy, checks and balances have functioned well. 
Indeed, some would say this system has worked too well. The last 50 years 
have witnessed long periods of divided government, when one party controls 
the White House while the other controls one or both houses of Congress. 
During these periods, the level of conflict between the executive and legis-
lative branches has been particularly severe, resulting in what some analysts 
derisively call “gridlock.”40

During President George W. Bush’s first six years in office, the separation 
of powers did not seem to work effectively, as a Congress controlled by the 
president’s fellow Republicans gave Bush free rein in such important matters 
as the war in Iraq and the war against terrorism. In 2006, Democrats won  
control of both houses and began to scrutinize the president’s actions care-
fully. With the election of Democrat Barack Obama to the presidency in 2008, 

From 1974 to 1987, the federal 
government set a national  
maximum speed limit at 55 miles  
per hour to help conserve fuel 
following the oil shortage of the 
1970s. Since 1995, the states 
have been free to set their own 
limits, and in some areas of 
Texas the speed limit is as high 
as 85 miles per hour.
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Congress and the presidency were once again controlled by the same party. But 
Republicans took control of the House of Representatives in 2010, and in 2014 
the Senate as well, challenging the president’s domestic and foreign policies. 
At times, the stalemate between Congress and the president nearly paralyzed 
the government

In 2016, the Republicans won control of the White House and retained 
control of both houses of Congress. Though a number of Republican con-
gressional leaders had been lukewarm to Donald Trump’s presidential can-
didacy, all pledged to work with the new president on behalf of a Republican 
agenda. It seemed that the GOP now had an opportunity to enact legisla-
tion supporting its vision of American foreign and domestic policy. Republi-
cans took advantage of this opportunity in December 2017 when Congress  
enacted and the president signed a major piece of tax reform legislation that 
reduced taxes on businesses and wealthy individuals. Republicans asserted  
that these tax reductions would stimulate the economy and provide benefits to 
all Americans.
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The Declaration of Independence states that governments are created to protect 
“life, liberty, and the pursuit of happiness.” American students learn these phrases 
in school, but we often don’t notice that they include a contradiction: a government 
strong enough and effective enough to protect life might also pose a threat to liberty.

This contradiction often arises in the realm of national security. For example, 
to protect against the threat of terrorism, over the past decade the U.S. government 
has expanded its power to eavesdrop on citizens’ communications, search people 
and their homes, and monitor their travels. Most Americans have come to take  
airport body scanners for granted, and we may joke nervously that the govern-
ment is tracking our online activity, while some people argue that even stronger  
measures may be needed in order to keep Americans safe.

The framers of the Constitution would have had concerns about such inva-
sions of privacy. To the framers, political liberty required that citizens be pro-
tected from governmental surveillance and from searches into citizens’ private 
affairs. They were concerned that government agents would, in the name of 
order and safety, search private homes for evidence of political opposition—a 
British practice that the Founders wanted to prevent in the new United States. 
This concern lies at the heart of the Constitution’s Fourth Amendment, which 
prohibits “unreasonable searches and seizures.”

The fear that strong, effective governance could cross the line and become abu-
sive governance led many, though not all, of the Founders to support the idea of 
adding a bill of rights to the Constitution. Thomas Jefferson, for example, said that 
a bill of rights “is what people are entitled to against every government on earth.”1 
Note the wording: against government. Though effective government was neces-
sary, Jefferson thought citizens always needed protection from the possibility that 
the government would abuse its power.
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The Constitution’s first ten amendments are collectively known as the Bill  
of Rights. The Bill of Rights is the main, but not only, part of the Constitution that 
addresses two types of checks on the potential abuse of governmental power: civil 
liberties and civil rights. Civil liberties are phrased as negatives (what govern-
ment cannot do). For example, the First Amendment states, “Congress shall make 
no law . . . abridging the freedom of speech, or of the press” (emphasis added).

Civil rights, on the other hand, are obligations (what government must 
do) to guarantee equal citizenship and protect citizens from discrimination. 
Civil rights regulate who can participate in the political process and civil  
society and how they can participate—for example, who 
can vote, who can hold office, who can have a trial or 
serve on juries, and when and how citizens can petition 
the government to take action. Civil rights also define 
how people are treated in employment, education, and 
other aspects of American society.

Both civil liberties and civil rights are essential  
elements of representative government. Without civil 
liberties such as freedom of speech and of the press,  
citizens might not be able to make their voices heard in 
government. Without basic civil rights, there would be no equality of rep-
resentation. And finally, without representation in governmental decision  
making, citizens might find it difficult to protect both their liberties and  
their rights.

To the framers, liberty required 
that citizens be protected from 
governmental surveillance and 
from searches into citizens’ 
private affairs. Do security 
measures like TSA airport body 
scanners violate civil liberties?

▪ How did the framers of 
the Constitution view the 
relationship between liberty 
and government? How 
do civil rights promote 
representation?
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In this chapter, we examine the origins and evolution of civil liberties and 
civil rights in the United States and see how both contribute to and are in turn 
strengthened by representative government.

After reading this chapter, you should be able to . . .
▪ Trace how the civil liberties protections included in the Bill of Rights were 

gradually applied to state governments, in addition to the federal government

▪ Understand the major civil liberties provisions in the Bill of Rights and how 
Supreme Court cases have shaped today’s interpretation of each of them

▪ Explain the historical struggle for voting rights and equal 
protection for women and racial and ethnic minorities

▪ Describe how these movements became models for 
other groups to press civil rights claims

▪ Identify the criteria that the Supreme Court has used in determining 
whether affirmative action programs are constitutional

CIVIL LIBERTIES: NATIONALIZING 
THE BILL OF RIGHTS
Civil liberties protect citizens from improper governmental action. The Bill of 
Rights includes a series of “thou shalt nots”—limits on what the government has 
the power to do and how it acts. For example, the Bill of Rights forbids the gov-
ernment from establishing a state religion, quartering troops in private homes 
without consent, or seizing private property without just compensation. Other 
provisions outline the procedures that government must follow when it acts. For 
instance, the government can arrest and imprison people who violate its criminal 
laws, but only if it follows the procedures designed to protect the accused.

As we saw in Chapter 2, the Bill of Rights was added to the Constitution in 
1791, almost immediately after the Constitution was ratified. In our discussion of 
civil liberties, we will consider each of the major provisions of the Bill of Rights 
and how court decisions have shaped today’s understanding of those protections. 
However, we begin with a fundamental question that was left open when the Bill 
of Rights was adopted: Did it protect citizens from improper action by only the 
national government, or also by state governments?

The First Amendment says, “Congress shall make no law respecting an estab-
lishment of religion . . . or abridging freedom of speech, or of the press; or the right 
of [assembly and petition].” But this is the only part of the Bill of Rights that spe-
cifically addresses the national government. For example, the Second Amendment 

civil liberties
The protections of citizens 
from improper governmental 
action.
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provides that “the right of the people to keep and bear Arms shall not be infringed.” 
The Fifth Amendment says, among other things, that no person shall “be deprived 
of life, liberty, or property, without due process of law”; and that private property 
cannot be taken “without just compensation.”2 The fact that the First Amendment 
is the only part of the Bill of Rights that explicitly refers to the national government 
raises a question: Do the remaining parts put limits on state governments or only 
on the national government?

Dual Citizenship
The question of whether the Bill of Rights also limits state governments appeared to 
be settled in 1833 in the case Barron v. Baltimore, and the facts were simple. In paving 
its streets, the city of Baltimore had disposed of so much sand and gravel in the water 
near John Barron’s wharf—where ships would load and unload cargo—that the 
wharf’s value was virtually destroyed. Barron took the city to court on the grounds 
that it had deprived him of his property without just compensation. He argued that, 
under the Fifth Amendment, this action by the city was unconstitutional.

However, Chief Justice John Marshall, in one of the most significant Supreme 
Court decisions ever handed down, said,

The Constitution was ordained and established by the people of the United 
States for themselves, for their own government, and not for the government of 
the individual States. Each State established a constitution for itself, and in that 
constitution provided such limitations and restrictions on the powers of its  
particular government as its judgment dictated. . . . If these propositions be 
correct, the fifth amendment must be understood as restraining the power of the 
general government, not as applicable to the States.3 (emphasis added)

In other words, if the national government had deprived Barron of his prop-
erty, he would have won his case, because of the provisions of the Fifth Amendment. 
But if the state constitution of Maryland contained no provision protecting citizens 
from such action by the state government, then Barron would have had no legal case 
against the city of Baltimore, an agency of the state of Maryland.

Barron v. Baltimore confirmed the idea of “dual citizenship”—that each American 
was a citizen of the national government and separately a citizen of one of the states. 
This meant that the Bill of Rights did not apply to decisions or procedures of state 
(or local) governments. Even slavery could continue, because the Bill of Rights could 
not protect anyone from state laws treating people as property. This understanding  
of how the Bill of Rights should be applied lasted for several decades, until the  
aftermath of the Civil War and the adoption of the Fourteenth Amendment.

The Fourteenth Amendment
After the defeat of the South and the end of the Civil War in 1865, there was 
more “united” than “states” to the United States. It was clear that secession 
was not a realistic option for any state. Left unanswered, however, was just how 
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much the states were required to obey the Constitution and, in particular, the 
Bill of Rights.

Adopted in 1868, the Fourteenth Amendment seemed almost perfectly 
designed to impose the Bill of Rights on the states and thereby to reverse Barron 
v. Baltimore. Consider the amendment’s very first words:

All persons born or naturalized in the United States, and subject to the jurisdic-
tion thereof, are citizens of the United States and of the State wherein they reside.

This statement provides for a single national citizenship under the U.S. Constitu-
tion, which, at a minimum, means that civil liberties should not vary drastically 
from state to state. This interpretation of the Fourteenth Amendment is rein-
forced by the next clause:

No state shall make or enforce any law which shall abridge the privileges or 
immunities of citizens of the United States; nor shall any state deprive any per-
son of life, liberty, or property, without due process of law.

All of this reads like an effort to extend the entire Bill of Rights to all  
citizens, no matter which state they reside in.4 But this was not to be the Supreme 
Court’s interpretation for nearly 100 years. Within five years of ratification of the 
Fourteenth Amendment, the Court was making decisions as though the amend-
ment had never been adopted.5

The Bill of Rights
▪ AMENDMENT I: LIMITS ON CONGRESS

Congress cannot make any law establishing a religion or abridging freedoms of 
religious exercise, speech, assembly, or petition.

▪ AMENDMENTS II, III, IV: LIMITS ON THE EXECUTIVE
The executive branch cannot infringe on the right of people to keep arms (II), 
cannot arbitrarily take houses for militia (III), and cannot search for or seize evi-
dence or arrest people without a court warrant swearing to the probable exis-
tence of a crime (IV).

▪ AMENDMENTS V, VI, VII, VIII: LIMITS ON THE JUDICIARY
The courts cannot hold trials for serious offenses without provision for a grand 
jury (V); a trial jury (VII); a speedy trial (VI); presentation of charges and con-
frontation by the accused of hostile witnesses (VI); immunity from testimony 
against oneself, and immunity from trial more than once for the same offense 
(V). Furthermore, neither bail nor punishment can be excessive (VIII), and no 
property can be taken without “just compensation” (V).

▪ AMENDMENTS IX, X: LIMITS ON THE NATIONAL GOVERNMENT
Any rights not enumerated are reserved to the states or the people (X), and the 
enumeration of certain rights in the Constitution should not be interpreted to 
mean that those are the only rights the people have (IX).

in
 brief
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Table 4.1 outlines the major developments in the history of the Fourteenth 
Amendment against the backdrop of Barron, citing particular provisions of the 
Bill of Rights as they were “incorporated” by Supreme Court decisions into the 
Fourteenth Amendment. When we say that a provision from the Bill of Rights 
is incorporated into the Fourteenth Amendment, we mean that the Supreme 
Court has ruled that it legally applies to all of the states, not just to the national 
government.

The only change in civil liberties during the first 60 years after the Four-
teenth Amendment came in 1897, when the Supreme Court held that the amend-
ment’s due process clause did in fact prohibit states from taking property for  
public use—a power called eminent domain—without just compensation, as 
required by the Fifth Amendment.6 This decision effectively overruled the spe-
cific decision in Barron v. Baltimore, but the Court had “incorporated” into the 
Fourteenth Amendment only the property protection provision of the Fifth 
Amendment, leaving aside its other protections of civil liberties.

No further expansion of civil liberties through incorporation occurred until 
1925, when the Supreme Court held that freedom of speech is “among the funda-
mental personal rights and ‘liberties’ protected by the due process clause of the 
Fourteenth Amendment from impairment by the states.”7 In 1931, the Supreme 
Court added freedom of the press to that list; in 1934, it added freedom of religion; 
and in 1937, freedom of assembly.8 But that was as far as the Court would go.

The shadow of Barron v. Baltimore extended into the mid-twentieth century, 
despite adoption of the Fourteenth Amendment. At the time of World War II, the 
Constitution, as interpreted by the Supreme Court, left standing the framework 
in which the states had the power to determine their own law on numerous fun-
damental issues. It left states with the power to pass laws segregating the races. 
It also left them with the power to engage in searches and seizures without a  
warrant, to indict people accused of a crime without benefit of a grand jury, to 
deprive citizens of trial by jury, to force people to testify against themselves, to 
deprive the accused of their right to confront witnesses, and to prosecute peo-
ple more than once for the same crime—a practice known as double jeopardy.9 
Although few states exercised these powers, they were there for any state whose 
legislative majority chose to use them.

The Constitutional Revolution in Civil Liberties
Signs of change in the constitutional framework came after 1954 in Brown v. Board 
of Education, when the Court found state segregation laws for schools uncon-
stitutional.10 Even though Brown was not a civil liberties case, it signaled that the 
Supreme Court would actively review state actions affecting civil rights and civil 
liberties. The Court indicated that such cases would be subjected to strict scrutiny, 
meaning that the government must show that any law abridging civil rights or civil 
liberties serves an important larger purpose. Although this constitutional revolution 
was given a jump-start in 1954 by Brown v. Board of Education, the results were not 

strict scrutiny
The strictest standard of  
judicial review of a govern-
ment’s actions, in which the 
government must show that 
the law serves a “compelling 
state interest.”
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table 4.1

INCORPORATION OF THE BILL OF RIGHTS 
INTO THE FOURTEENTH AMENDMENT

SELECTED PROVISION 
(AMENDMENT[S])

DATE 
“INCORPORATED” KEY CASE

Eminent domain (V) 1897 Chicago, Burlington 
and Quincy Railroad 
v. Chicago

Freedom of speech (I) 1925 Gitlow v. New York

Freedom of the press (I) 1931 Near v. Minnesota 
ex rel. Olson

Free exercise of religion (I) 1934 Hamilton v. Regents 
of the University 
of California

Freedom of assembly (I) 1937 De Jonge v. Oregon

Freedom from unnecessary 
search and seizure (IV)

1949 Wolf v. Colorado

Freedom from warrantless 
search and seizure 
(“exclusionary rule”) (IV)

1961 Mapp v. Ohio

Freedom from cruel and 
unusual punishment (VIII)

1962 Robinson v. 
California

Right to counsel in any 
criminal trial (VI)

1963 Gideon v. 
Wainwright

Right against self-
incrimination and forced 
confessions (V)

1964 Malloy v. Hogan 
Escobedo v. Illinois

Right to privacy 
(III, IV, and V)

1965 Griswold v. 
Connecticut

Right to remain silent (V) 1966 Miranda v. Arizona

Right against double 
jeopardy (V)

1969 Benton v. Maryland

Right to bear arms (II) 2010 McDonald v. Chicago
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apparent until after 1961, when the Court gradually applied all the provisions of the 
Bill of Rights to the states.

Table 4.1 shows that until 1961, only the First Amendment and one clause of 
the Fifth Amendment had been clearly incorporated into the Fourteenth Amend-
ment.11 After 1961, several other important provisions of the Bill of Rights were 
incorporated. Gideon v. Wainwright expanded the Fourteenth Amendment’s 
reach by establishing the right to counsel in a criminal trial.12 In Mapp v. Ohio, the 
Court held that evidence obtained in violation of the Fourth Amendment ban on 
unreasonable searches and seizures would be excluded from trial.13 In Miranda 
v. Arizona, the Court’s ruling required that arrested persons be informed of their 
right to remain silent and to have counsel present during interrogation.14 By 1969, 
in Benton v. Maryland, the Supreme Court had come full circle regarding the 
rights of the criminally accused, explicitly reversing a 1937 ruling by incorporat-
ing a ban on double jeopardy.15

Beginning in the mid-1950s, the Court also expanded another important area 
of civil liberties: rights to privacy. In 1958, the Court recognized “privacy in one’s 
association” in its decision to prevent the state of Alabama from using the mem-
bership list of the National Association for the Advancement of Colored People 
(NAACP) in the state’s investigations.16 As we will see later in this chapter, legal 
questions about the right to privacy have come to the fore in more recent cases 
concerning birth control, abortion, homosexuality, and assisted suicide.

THE BILL OF RIGHTS TODAY
Because every provision in the Bill of Rights is subject to interpretation, the 
general status of civil liberties can never be considered final and permanent.17 
Although the Supreme Court has the power to expand the Bill of Rights, it also 
has the power to contract it.18 In this section, we consider the major provisions 
of the Bill of Rights and how key court decisions have shaped the way they are 
understood today.

The First Amendment and Freedom of Religion
The Bill of Rights begins by guaranteeing freedom of religion, and the First 
Amendment provides for that freedom in two distinct clauses: “Congress shall 
make no law [1] respecting an establishment of religion, or [2] prohibiting the free 
exercise thereof.” The first clause is called the establishment clause; the second, 
the free exercise clause.

Separation between Church and State. The establishment clause and the 
idea of “no law” regarding the establishment of religion could be interpreted in 
several ways. One interpretation, which probably reflects the views of many of 

establishment clause
The First Amendment clause 
that says, “Congress shall 
make no law respecting an 
establishment of religion.”
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the First Amendment’s authors, is that the government is prohibited only from 
establishing an official church. Official state churches, such as the Church of 
England, were common in the eighteenth century but seemed inappropriate to 
many Americans. Many colonists had, after all, fled Europe to escape persecution 
for having rejected official churches.

A second possible interpretation holds that the government may provide 
assistance to religious institutions or ideas as long as it shows no favoritism 
among them. The United States accommodates religious beliefs in a variety of 
ways, from the reference to God on U.S. currency to the prayer that begins every 
session of Congress. These forms of establishment have never been struck down 
by the courts.

The third view regarding the establishment clause, the most commonly held 
today, is that of a “wall of separation” between church and state that the govern-
ment cannot breach. Despite the absolute sound of the phrase wall of separation, 
there is ample room to disagree on its meaning. For example, the Court has been 
strict in cases of prayer in public schools, striking down such practices as Bible 
reading,19 nondenominational prayer,20 a moment of silence for meditation or 
voluntary prayer, and pregame prayer at public sporting events.21 Yet it has been 
more willing to allow other forms of officially sanctioned prayer. For example,  
in 2014 the Court decided that the town of Greece, New York, could permit  
volunteer chaplains to open legislative sessions with a prayer.22

In 1971, after 30 years of cases involving government assistance to religious 
schools, the Court specified some criteria to guide its decisions and those of lower 
courts about circumstances in which such aid might be constitutionally accept-
able. In Lemon v. Kurtzman, a decision invalidating state payments for the teach-
ing of secular (nonreligious) subjects in religious schools, the Court established 
three criteria, which collectively came to be called the Lemon test. Government 
aid to religious schools would be allowed if (1) it had a secular purpose, (2) its 
effect was neither to advance nor to inhibit religion, and (3) it did not entangle 
government and religious institutions in each other’s affairs.23

In 2004, the question of whether the phrase “under God” in the Pledge of 
Allegiance violates the establishment clause came before the Court, which ruled 
that the plaintiff lacked a sufficient personal stake in the case to bring the com-
plaint.24 This inconclusive decision kept the issue alive for possible resolution in 
a future case.

In two cases in 2005, the Court also ruled inconclusively on government- 
sponsored displays of religious symbols, specifically the Ten Commandments. In 
Van Orden v. Perry, the Court ruled that a display of the Ten Commandments in the 
Texas state capitol did not violate the Constitution.25 In McCreary v. ACLU, however, 
it found unconstitutional a display of the Ten Commandments inside two Kentucky 
courthouses.26 Justice Stephen Breyer, the swing vote in both cases, indicated that 
the difference had been the purpose of the displays. Most legal observers, though, 
see little difference between the two and assume that the Court will provide further 
clarification in future cases.

Lemon test
A rule, articulated in Lemon v. 
Kurtzman, that says govern-
mental action with respect to 
religion is permissible if it is 
secular in purpose, does not 
lead to “excessive entangle-
ment” of government with reli-
gion, and neither promotes nor 
inhibits the practice of religion. 
The Lemon test is generally 
used in relation to government 
aid to religious schools.
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Free Exercise of Religion. The free exercise clause protects the right to 
believe and practice whatever religion one chooses; it also protects the right to be 
a nonbeliever. Although the Supreme Court has been fairly consistent in protect-
ing the free exercise of religious belief, it has distinguished between beliefs and 
actions based on those beliefs. The 1940 case of Cantwell v. Connecticut, which 
arose from the efforts of two Jehovah’s Witnesses to engage in door-to-door 
fund-raising, established the “time, place, and manner” rule: Americans are free 
to hold any religious beliefs, but the time, place, and manner of exercising those 
beliefs may be regulated in the public interest.27

In recent years, the principle of free exercise has been strengthened by 
legislation prohibiting religious discrimination in a variety of realms, includ-
ing hiring, the treatment of prison inmates, and the enforcement of laws that 
conflict with religious beliefs. Three recent cases illustrate this point. The first 
involved a Muslim prisoner in an Arkansas jail, who argued that his religious 
beliefs required him to grow a beard, despite an Arkansas prison policy prohib-
iting beards. The Court held that the prison’s policy violated both the free exer-
cise clause and a federal statute designed to protect the ability of prisoners to  
worship as they pleased.28

In the second case, the Equal Employment Opportunity Commission brought 
suit against Abercrombie & Fitch for refusing to hire a Muslim woman who wore 
a head scarf in violation of the company’s dress code.29 The Court held that the 
company’s actions amounted to religious discrimination in hiring—a violation of 
federal rules.

Different interpretations of the 
establishment clause have led 
to debates about the extent to 
which church and state must 
be separated. This monument 
of the Ten Commandments 
displayed in an Alabama 
courthouse was declared 
unconstitutional.

free exercise clause
The First Amendment clause 
that protects the right of 
citizens to believe and practice 
whatever religion they choose.
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The third case involved the owners of the Hobby Lobby chain of craft stores, 
who claimed that a section of the Affordable Care Act requiring employers to 
provide their female employees with free contraceptive coverage violated their 
religious beliefs as protected by the Religious Freedom Restoration Act (RFRA).30 
This law, enacted in 1993, requires the government to prove a “compelling  
interest” for requiring individuals to obey a law that violates their religious 
beliefs. The Supreme Court ruled in favor of Hobby Lobby.

The First Amendment and Freedom 
of Speech and the Press
Because representative democracy depends on an open political process, free-
dom of speech and freedom of the press are considered critical. In 1938, free-
dom of speech (which includes freedom of the press) was given special constitu-
tional status when the Supreme Court promised that any legislation attempting  
to restrict these fundamental freedoms “is to be subjected to a more exacting 
judicial scrutiny . . . than are most other types of legislation.”31

The Court was saying that the democratic political process must be protected 
at almost any cost. As we noted earlier, this higher standard of judicial review 
came to be called strict scrutiny. Strict scrutiny in this area implies that freedom of 
speech—at least some kinds of speech—occupies a “preferred” position and will be 
protected almost absolutely. In 2011, for example, the Court ruled 8–1 that mem-
bers of Westboro Baptist Church, a tiny Kansas institution, had a First Amendment 
right to picket the funerals of American soldiers killed in action while display-
ing signs reading “Thank God for Dead Soldiers.” The church teaches that these 
deaths represent divine punishment for America’s tolerance of homosexuality and 
other matters. In his opinion, Chief Justice John Roberts wrote, “As a nation we 

Even speech most people find 
offensive is generally protected 
under the First Amendment. 
In 2011, the Supreme Court 
confirmed the right of the 
Westboro Baptist Church to 
display slogans such as “Thank 
God for Dead Soldiers” outside 
of military funerals.
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have chosen to protect even hurtful speech on public issues to ensure that we do 
not stifle public debate.”32

Political Speech. Since the 1920s, political speech has been consistently  
protected by the courts even when it seems “insulting” or “outrageous.” In the 
1969 case Brandenburg v. Ohio, the Supreme Court ruled that as long as speech 
falls short of actually “inciting or producing imminently lawless action,” it cannot 
be prohibited, even if it is hostile to the government and its policies.33

This case involved a Ku Klux Klan leader, Charles Brandenburg, who had 
been convicted of advocating “revengent” action against the president, Congress, 
and the Supreme Court, among others, if they continued “to suppress the white, 
Caucasian race.” Although Brandenburg was not carrying a weapon, some mem-
bers of his audience were. Nevertheless, the Court reversed the state courts and 
freed Brandenburg while declaring Ohio’s Criminal Syndicalism Act unconstitu-
tional because it punished people who “advocate, or teach the duty, necessity, or 
propriety [of violence] as a means of accomplishing industrial or political reform” 
or who publish materials or “voluntarily assemble . . . to teach or advocate the 
doctrines of criminal syndicalism.”

The Court argued that the statute did not distinguish “mere advocacy” from 
“incitement to imminent lawless action.” It would be difficult to go much further 
in protecting freedom of speech. Typically, courts strike down restrictions on 
speech if they are deemed to be “overbroad,” “vague,” or lacking “neutrality”—for 
example, if a statute prohibited the views of the political left but not the political 
right, or vice versa.

Another area of expansion of political speech—the loosening of limits on 
spending and donations in political campaigns—was opened up in 1976 with the 
Supreme Court’s decision in Buckley v. Valeo.34 Campaign finance reform laws 
of the early 1970s, arising out of the Watergate scandal, had put severe limits on 
campaign spending. But the Court declared a number of important provisions 
unconstitutional on the basis of a new principle that spending money by or on 
behalf of candidates is a form of speech protected by the First Amendment (as 
contrasted with contributions to campaigns, which Congress has more authority 
to regulate).

The issue arose again in 2003, after passage of a still-stricter campaign 
finance law, the Bipartisan Campaign Reform Act of 2002 (BCRA). This time, the 
Court’s majority significantly reduced the area of speech protected by Buckley v. 
Valeo, holding that Congress was within its power to limit the amounts that cam-
paign contributors could spend through direct contributions and advertising on 
behalf of candidates.35 However, in 2007 the Court struck down a key portion of 
BCRA, finding that the act’s limitations on political advertising violated the First 
Amendment’s guarantee of free speech.36

In Citizens United v. Federal Election Commission, in 2010, the Court ruled 
that corporate funding of independent election ads could not be limited under 
the First Amendment.37 And in 2014, the Court struck down aggregate (combined)  
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limits on an individual’s contributions to candidates for federal office, polit-
ical parties, and political action committees. As a result of this decision,  
several wealthy donors contributed more than $10 million each to presidential 
candidates in 2016.

Symbolic Speech, Speech Plus Action, and the Rights of Assembly and 
Petition. The First Amendment treats the freedoms of assembly and petition 
as equal to the freedoms of religion and political speech. Assembly and petition, 
including such forms of action as peaceful demonstrations aimed at influencing 
the government or expressing political views, are closely associated with speech 
but go beyond it to speech associated with action.

Since at least 1931, the Supreme Court has sought to protect actions that are 
designed to send a political message. Thus, although the Court upheld a federal 
statute that made it a crime to burn draft cards to protest the Vietnam War, on the 
grounds that the government had a compelling interest in preserving draft cards 
as part of the conduct of the war itself, the Court considered the wearing of black 
armbands to school a protected form of assembly. In such cases, courts will often 
use the standard articulated in the draft card case, United States v. O’Brien, and 
now known as the O’Brien test.38 Under this test, a statute restricting expressive 
or symbolic speech must be justified by a compelling governmental interest and 
be narrowly tailored toward achieving that interest.

Another example of symbolic speech is the burning of the American flag as a 
symbol of protest. In 1984, at a rally during the Republican National Convention 
in Dallas, a political protester burned an American flag in violation of a Texas law 
that prohibited desecration of a venerated object. In a 5–4 decision, the Supreme 
Court declared the Texas law unconstitutional on the grounds that flag burning 
is expressive conduct protected by the First Amendment.39 Subsequent efforts in 
Congress to make flag burning a federal crime were strongly discouraged by the 
Supreme Court’s 2003 decision striking down a Virginia cross-burning statute.40 
In that case, the Court ruled that states could make cross burning a crime only if 
the statute required prosecutors to prove that the act was intended to intimidate 
rather than simply to express opinion.

What the framers of the Constitution likely had in mind when they drafted 
the assembly and petition clause were activities such as picketing, distributing 
leaflets, and other forms of peaceful demonstration or assembly. Speech accom-
panied by such actions is known as speech plus. Such activities are consistently 
protected by courts under the First Amendment; state and local laws regulating 
them are closely scrutinized and frequently overturned. However, restrictions 
imposed by state or local authorities may be acceptable if properly balanced by 
considerations of public order.

Freedom of the Press. Freedom of speech includes freedom of the press. With 
the exception of broadcast media, which are subject to federal regulation, the 
press is protected under the doctrine prohibiting prior restraint. Since 1931,41 
the Supreme Court has held that except under extraordinary circumstances, the 

speech plus
Speech accompanied  
by activities such as  
sit-ins, picketing, and 
demonstrations.

prior restraint
An effort by a government 
agency to block publication  
of material by a newspaper 
or magazine; censorship.
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First Amendment prohibits the government from seeking to prevent newspapers 
or magazines from publishing whatever they wish.

The government may prosecute journalists for refusing to reveal their sources 
and may seek to prosecute individuals who leak information to the press. During 
the Obama presidency, seven individuals were charged with or prosecuted for 
disclosing classified information. They included Bradley Manning, an army intel-
ligence analyst sent to prison for providing classified documents to WikiLeaks, 
which published many of the documents, and Edward Snowden, an employee of 
the National Security Agency (NSA) who fled the country to escape arrest after 
revealing the details of NSA domestic spying operations.

Libel, Slander, Obscenity, and Pornography. Some speech is not protected 
at all. If a written statement is made in “reckless disregard of the truth” and is 
considered damaging to the victim because it is “malicious, scandalous, and 
defamatory,” it can be punished as libel. An oral statement of such nature can be 
punished as slander.

Today, most libel cases involve freedom of the press. Historically, newspapers 
were subject to the law of libel, whereby newspapers that printed false and mali-
cious stories could be compelled to pay damages to those they defamed. Recently,  
however, American courts have narrowed the meaning of libel and made it extremely 
difficult, particularly for public figures, to win a libel case against a newspaper.

Cases involving pornography and obscenity can be tricky, because attempts 
by the courts to define pornography and obscenity have proved impractical. It is 
easy to say that obscenity and pornography fall outside the realm of protected 
speech, but it is nearly impossible to specify clearly where protection ends and 
unprotected speech begins. In recent years, the battle against obscene speech 
has focused on internet pornography, which opponents argue should be banned 
because of the easy access children have to the internet.

The first significant effort to regulate such content occurred in 1996, when 
Congress attached to a major telecommunications bill an amendment, the Com-
munications Decency Act (CDA), designed to regulate the online transmission of 
obscene material. In the 1997 case Reno v. ACLU, the Supreme Court struck down 
the CDA, ruling that it suppressed speech that “adults have a constitutional right 
to receive.”42 Congress tried again with a 2001 law that required public libraries 
to install anti-pornography filters on all library computers with internet access. 
In 2003, the Court upheld this law, asserting that it did not violate library patrons’ 
First Amendment rights.43

Other conflicts have focused on the use of children in pornography rather 
than their access to it. In 2003, Congress outlawed efforts to sell child porno-
graphy via the internet. The Supreme Court upheld this act in the 2008 case of 
United States v. Williams.44

Fighting Words and Hate Speech. Speech can also lose its protected posi-
tion when it moves from the symbolic realm toward the sphere of harmful action. 
“Expressive speech,” for example, is protected until it becomes direct incitement 

libel
A written statement made 
in “reckless disregard of the 
truth” and considered dam-
aging to a victim because it 
is “malicious, scandalous, and 
defamatory.”

slander
An oral statement made in 
“reckless disregard of the 
truth” and considered  
damaging to a victim because 
it is “malicious, scandalous, 
and defamatory.”
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of damaging conduct with the use of fighting words. In 1942, the Supreme Court 
upheld the arrest and conviction of a man who had violated a state law forbid-
ding the use of offensive language in public. He had called the arresting officer 
a “goddamned racketeer” and “a damn Fascist.” The Court held that the First 
Amendment provides no protection for such offensive words because they “are 
no essential part of any exposition of ideas.”45 Since that time, however, the Court 
has reversed almost every conviction based on arguments that the speaker used 
“fighting words.” But this is not an absolutely settled area.

Many jurisdictions have drafted ordinances banning forms of expression 
that assert hatred toward a specific group, be it African Americans, Jews, 
Muslims, or others. Such ordinances seldom pass constitutional muster. The 
leading Supreme Court case in this realm is the 1992 decision in R.A.V. v. 
City of St. Paul.46 Here, a white teenager was arrested for burning a cross on 
the lawn of a black family in violation of a municipal ordinance that banned 
cross burning. The Court ruled that the ordinance was not content neutral, 
because it prohibited only cross burning—typically an expression of hatred 
of African Americans. Since a statute banning all forms of hateful expression 
would be considered overly broad, the R.A.V. standard suggests that virtually 
all hate speech is constitutionally protected.

Commercial Speech. Commercial speech, such as newspaper or television 
advertising, does not have full First Amendment protection, because it cannot 
be considered political speech. Some commercial speech is still unprotected and 

The mass shooting of 17 people—  
including 14 students—at a high 
school in Parkland, Florida, in 
2018 prompted many young 
Americans to speak out in favor 
of gun control. Opponents of 
stricter gun laws pointed to the 
Second Amendment.

fighting words
Speech that directly incites 
damaging conduct.
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therefore regulated. For example, regulation of false and misleading advertising 
by the Federal Trade Commission is a well-established power of the federal gov-
ernment.47 However, protection of commercial speech has generally increased in 
recent years. As the constitutional scholar Louis Fisher explains, “In part, this 
reflects the growing appreciation that commercial speech is part of the free flow 
of information necessary for informed choice and democratic participation.”48 
For example, in a 2001 case, the Court ruled that a Massachusetts ban on all  
cigarette advertising violated the tobacco industry’s First Amendment right to 
advertise its products to adult consumers.49

The Second Amendment  
and the Right to Bear Arms
The purpose of the Second Amendment is to provide for militias; they were to 
be the government’s backup for the maintenance of local public order. The fram-
ers understood militia to be a military or police resource for state governments;  
militias were distinguished from armies and troops, which were under the  
jurisdiction of Congress. Some groups, though, have argued that the Second 
Amendment also establishes an individual right to bear arms.

The United States has a higher gun ownership rate than that of any other devel-
oped country (see Figure 4.1 for a comparison with selected countries). Within the 
United States, there is no single national policy, and different state and local gov-
ernments have very different rules about gun ownership. For instance, Wyoming 
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has no ban on owning any type of gun, no waiting period for purchasing a firearm, 
and no permit requirement for carrying a concealed weapon. In California, by con-
trast, the possession of assault weapons is banned, there is a 10-day waiting period 
to purchase a firearm, and a permit is required to carry a concealed weapon. In 
Virginia, individuals may practice “open carry” of handguns without a permit but 
must have a license to carry a concealed weapon.

In a 2008 decision the Supreme Court ruled that the federal government 
could not prohibit individuals from owning guns for self-defense in their homes.50 
The case involved a District of Columbia ordinance that made it virtually impos-
sible for residents to possess firearms legally. In the majority opinion, Justice 
Antonin Scalia stated that the decision was not intended to cast doubt on all laws 
limiting firearm possession, such as the prohibition on gun ownership by felons 
or the mentally ill. In his dissenting opinion, Justice John Paul Stevens asserted 
that the Second Amendment protects the right to bear arms only as part of a  
militia force, not in an individual capacity.

The District of Columbia is a federal district, and the Court did not indicate 
that its ruling applied to state firearms laws. However, in a 2010 case the Court 
struck down a Chicago firearms ordinance and applied the Second Amendment 
to the states as well.51 Despite these rulings, the debate over gun control continues 
in American politics today, fueled by frequent mass shootings.

Rights of the Criminally Accused
Most of the battle to apply the Bill of Rights to the states was fought over the  
protections granted to individuals who are accused of a crime, suspected of 
a crime, or brought before a court as a witness to a crime. The Bill of Rights  

What rights do you have if you 
are arrested? Due process rights 
protect individuals who are 
accused of a crime or brought 
before a court as a witness.
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entitles every American to due process of law. The Fourth, Fifth, Sixth, and 
Eighth Amendments address due process rights, even though this fundamental 
concept does not appear until the very last words of the Fifth Amendment.

The Fourth Amendment and Searches and Seizures. The purpose of the 
Fourth Amendment is to guarantee the security of citizens against unreasonable 
searches and seizures. In 1990, the Supreme Court summarized its understand-
ing of the amendment like this: “A search compromises the individual interest 
in privacy; a seizure deprives the individual of dominion over his or her person  
or property.”52

The exclusionary rule, which prohibits evidence obtained during an illegal 
search from being introduced in a trial, is the most severe restraint imposed by 
the Constitution and the courts on the behavior of the police. It is a dramatic 
restriction because it often rules out the evidence that produces a conviction; 
it sometimes frees people who are known to have committed the crime they’re 
accused of. For this reason, in recent years the federal courts have become some-
what more flexible about the exclusionary rule, taking into account the “nature 
and quality of the intrusion.” It is thus difficult to know ahead of time whether a 
defendant will or will not be protected from an illegal search under the Fourth 
Amendment.

The Fourth Amendment also applies to electronic searches and governmen-
tal surveillance. For example, the Apple Corporation cited its Fourth Amendment 
rights when it refused to provide the FBI with the information that would have 
been needed to access an iPhone belonging to Syed Farook, an alleged terrorist 
who killed 14 of his coworkers in San Bernardino, California, in 2015. In the mat-
ter of surveillance, one of the most pressing issues facing the federal courts today 
is the extent to which the government may eavesdrop on Americans’ emails and 
phone calls as it seeks to prevent terrorist attacks.

The Fifth Amendment. Under the Fifth Amendment, suspects have the right 
to have a grand jury determine whether a prosecutor has enough evidence to 
bring criminal charges. Grand juries play an important role in federal criminal 
cases. However, the provision for a grand jury is the one important civil liberties 
provision of the Bill of Rights that the Supreme Court has not incorporated into 
the Fourteenth Amendment and applied to state criminal prosecutions. Thus, 
some states operate without grand juries: the prosecuting attorney simply files a 
“bill of information” affirming that sufficient evidence is available to justify a trial.

The Fifth Amendment also provides constitutional protection from double jeop-
ardy, or being tried more than once for the same crime, and the guarantee that no 
citizen “shall be compelled in any criminal case to be a witness against himself.” This 
protection against self-incrimination led to the Miranda case and the Miranda rule 
that police must follow when questioning an arrested criminal suspect.

Another fundamental part of the Fifth Amendment is the takings clause, 
which protects citizens against the taking of private property “without just  
compensation.” As discussed earlier, the power of government to take private 

Miranda rule
The requirement, derived from 
the Supreme Court’s 1966 rul-
ing in Miranda v. Arizona, that 
persons under arrest must be 
informed of their legal rights, 
including the right to coun-
sel, before undergoing police 
interrogation.

grand jury
A jury that determines 
whether sufficient evidence 
is available to justify a trial. 
Grand juries do not rule on the 
accused’s guilt or innocence.

exclusionary rule
The requirement that courts 
exclude evidence obtained 
in violation of the Fourth 
Amendment.

due process
The requirement that citizens 
be treated according to the 
law and be provided adequate 
protection for individual rights.
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property for a public use is called eminent domain. Although the takings clause 
does not concern protecting persons accused of crimes, it is similar to other Fifth 
Amendment protections because it deals with an important situation where the 
government and the citizen may be adversaries.

The Sixth Amendment and the Right to Counsel. Some provisions of the 
Sixth Amendment, such as the right to a speedy trial and the right to confront  
witnesses before an impartial jury, are not very controversial. The right-to-counsel 
provision, however, like the exclusionary rule of the Fourth Amendment and the 
self-incrimination clause of the Fifth Amendment, is notable for freeing defen-
dants who seem clearly guilty as charged. Under the right to counsel, defendants 
have the right to be represented by an attorney, and if they are denied that right, 
their conviction may be overturned.

Gideon v. Wainwright is the perfect case study because it involved a person 
who seemed patently guilty of the crime for which he was convicted. In and out 
of jails for most of his 51 years, Clarence Earl Gideon received a five-year sentence 
in state court for breaking into and entering a poolroom in Panama City, Florida. 
While serving time, Gideon made his own appeal in a handwritten petition stating  
that he had been denied access to a defense attorney, as would have been his  
right in federal court. Gideon eventually won the landmark ruling on the right to 
counsel in all state court felony cases.53

In 1964, the year after the Gideon decision, the Supreme Court ruled that sus-
pects have a right to counsel during police interrogations, not just when their cases 
reach trial.54 The right to counsel has since been expanded further to encompass 
the quality of the counsel provided. For example, in 2003 the Court overturned a 
death sentence on the grounds that the defense lawyer had failed to fully inform 
the jury of the defendant’s history of “horrendous childhood abuse.”55

The Eighth Amendment and Cruel and Unusual Punishment. The Eighth 
Amendment prohibits “excessive bail,” “excessive fines,” and “cruel and unusual 
punishment.” Each of these provisions, including the question of how much bail is 
“excessive,” has provoked a good deal of controversy, but the most intense debates 
over Eighth Amendment issues have focused on the last of these provisions. One 
of the greatest challenges in interpreting it consistently is that what is considered 
“cruel and unusual” varies from culture to culture and from generation to gener-
ation. Unfortunately, how this provision is applied also varies by class and race.

In recent years, federal courts have dealt with a number of Eighth Amendment 
questions. In the case of Miller v. Alabama, for example, the Court ruled that manda-
tory sentences of life without the possibility of parole constituted cruel and unusual 
punishment for a juvenile offender.56 The most important questions concerning cruel 
and unusual punishment are raised by use of the death penalty. Some Americans 
believe that execution is inherently cruel, but in its consideration of the death penalty 
the Supreme Court has generally avoided this question. In 1972, the Supreme Court 
overturned several state death penalty laws not because they were cruel and unusual 
but because they were being applied in an inconsistent manner.57 Since 1976, the 
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Court has consistently upheld state laws providing for capital punishment, although 
it continues to review numerous death penalty appeals each year.

The Right to Privacy
In the mid-1950s and 1960s, the idea of a right to privacy gained traction. The 
Constitution does not specifically mention such a right, but the Ninth Amendment 
declares that the rights enumerated in the Constitution are not an exhaustive  
list. In 1958, the Supreme Court recognized “privacy in one’s association” in its 
decision to prevent the state of Alabama from using the NAACP membership list 
in the state’s investigations.

In 1965, the Court ruled that a Connecticut statute forbidding the use of con-
traceptives violated the right of marital privacy. Justice William O. Douglas, writing 
for the majority in Griswold v. Connecticut, argued that this right of privacy is also 
grounded in the Constitution because it fits into a “zone of privacy” created by a 
combination of the Third, Fourth, and Fifth Amendments.58 The right to privacy 
was further defined in 1973 in one of the most important Supreme Court decisions 
in American history: Roe v. Wade. This decision established a woman’s right to seek 
an abortion and prohibited states from making abortion a criminal act prior to the 
point at which the fetus becomes viable.59

In recent decades, the right to be left alone began to include the privacy 
rights of gay men and lesbians. In Atlanta in 1982, Michael Hardwick was arrested 
by a police officer who discovered him in bed with another man and was charged 
under Georgia’s law against sodomy. Hardwick filed a suit challenging the consti-
tutionality of the law and won his case in the federal court of appeals. The state 
of Georgia appealed the court’s decision to the Supreme Court, whose majority 
reversed the lower-court decision, holding in 1986 that “the federal Constitution 
confers [no] fundamental right upon homosexuals to engage in sodomy” and that 
there was therefore no basis to invalidate “the laws of the many states that still 
make such conduct illegal and have done so for a very long time.”60

With Lawrence and Garner v. Texas in 2003, however, the Court overturned 
Bowers v. Hardwick, and state legislatures no longer had the authority to make 
private sexual behavior a crime.61 The majority opinion maintained, “In our tradi-
tion the State is not omnipresent in the home. And there are other spheres of our 
lives and existence outside the home, where the State should not be a dominant 
presence.” This decision added substance to the idea that the Ninth Amendment 
allows for the “right to privacy.”

Today, technological change has confronted the courts with a number of pri-
vacy issues that could not have been foreseen when the Supreme Court wrote 
its Griswold decision a half-century ago. For example, does the right to pri-
vacy extend to information stored in a suspect’s GPS tracking device?62 Can the 
authorities collect DNA from suspects as part of a routine booking procedure?63 
It is certain that new technologies will present additional questions about privacy 
for the courts to consider in the future.

right to privacy
The right to be left alone, 
which has been interpreted by 
the Supreme Court to entail 
individual access to birth  
control and abortions.

amgovb15_ptr_ch04_078-121.indd   97 14/11/18   7:20 pm



98  CHAPTER 4 CIVIL LIBERTIES AND CIVIL RIGHTS

CIVIL RIGHTS
Civil rights are the rules that government must follow in the treatment of  
individuals. Some civil rights concern who can be involved in collective deci-
sion making such as voting. Other civil rights concern how people are to be 
treated in society, including who has access to public facilities, such as schools 
and public hospitals. Increasingly, civil rights have extended to private spheres, 
including the right to work, the right to marry, and the question of whether 
clubs and organizations can exclude people on the basis of gender or race. 
When there is a demand for new civil rights, society must decide whether and 
how rights should be extended.

Civil rights encompass three features: who, what, and how much. Who has a 
right and who does not? A right to what? And how much is any individual allowed 
to exercise that right? Consider the right to vote. The “what,” of course, is partici-
pating in political decisions through the vote. The “who” concerns which persons 
are allowed to vote. Today, all U.S. citizens 18 years of age and older are eligible 
to vote. Some states impose additional criteria, such as requirements that voters 
show photo IDs, or prohibitions on voting by ex-felons.

The “how much” concerns whether that right can be exercised equally—
whether some people’s votes count more than others’ or whether election laws 
create greater obstacles for some people than for others. For instance, until 
the mid-1960s, the California State Senate had one senator from Los Angeles 
County, with 6 million people, and one senator from Inyo County, with 14,000 
people. The votes of the 14,000 people translated into the same amount of rep-
resentation in the state senate as the votes of the 6 million people. The U.S. 
Supreme Court ruled that such arrangements violated the civil rights of those 
in the more populous counties.

In the course of American history, two principles have emerged that 
answer the questions of who enjoys civil rights and how much. First, civil 
rights ought to be universal: all people should enjoy them. Second, they ought 
to be equal: all people who enjoy a civil right ought to be allowed an equal abil-
ity or opportunity to practice that right. However, these principles have not 
always been applied.

Which civil rights Americans enjoy and who has them are political deci-
sions. The Constitution set forth a small number of civil rights. The Bill of Rights 
asserted a larger number of legal rights. But many of the civil rights that are pro-
tected today were left to Congress and the states to determine. Thus, most civil 
rights are the result of legislation, litigation, and administration that occurred 
after the country was founded.

In the following sections, we trace the historical development of civil rights 
in several key areas, beginning with the fundamental political rights of nonwhite 
Americans and women.

civil rights
The rules that government 
must follow in the treatment 
of individuals, especially  
concerning participation in 
political and social life.
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The Struggle for Voting Rights
Some of the most profound debates and divisions in American society have  
concerned who has civil rights, because those who already have those rights, 
such as the right to vote, are asked to extend them to those who do not. At the 
time of the Founding, most states granted voting rights exclusively to white, 
male property owners. Many states also imposed religious restrictions, forbid-
ding Catholics or Jews from voting, running for office, and engaging in other 
public activities. White, male property owners held most political power in  
1787 because they had voting rights while no one else did. In order to expand 
voting rights to other groups, those who had power had to decide to remove 
property and religious qualifications, extend voting rights to women and  
nonwhite people, and loosen other restrictions, such as age.

Property qualifications for voters were the first restrictions to be lifted  
by the various states. Throughout the first half of the nineteenth century,  
states began to drop the requirement that people hold property in order to  
vote or run for office, especially as the economy became more industrial  
and less agricultural, with many people moving to cities for work and thus 
becoming less likely to own property. By 1850, virtually all property quali-
fications had been eliminated. Still, many states had poll taxes well into 
the twentieth century: voters had to pay a certain amount, such as two  
dollars, every time they voted. Poll taxes abridged the civil rights of poor 
people and often also served to discriminate against blacks, who tended to  
be poorer. The Twenty-Fourth Amendment to the Constitution eliminated poll 
taxes in 1964.

It took over a century of activism  
and protests for women to win 
the right to vote in national  
elections. Before the passage 
of the Nineteenth Amendment 
in 1920, activists picketed and 
organized marches, attracting 
thousands of participants.
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The restrictions on the right to vote based on religion and property were 
removed with relatively little protest. The struggle to extend voting rights to 
women and to racial and ethnic minorities, however, proved much more conten-
tious, fueling two of the greatest struggles in American political history.

Women’s Suffrage. In the early 1800s, few state or local governments granted 
women voting rights. It took an entire century of activism, protest, and political 
maneuvering to guarantee those rights. In the decades prior to the Civil War,  
attitudes about women’s civil rights began to change, in part because of prac-
tical problems related to property, inheritance, and settlement in new states  
and territories.

The United States had adopted laws of inheritance and property from  
Britain, which granted men control over all property, but those laws proved  
problematic in a country of settlers rather than established families and classes. 
It is no coincidence that many of the newer states, such as Indiana and Kentucky, 
were the first to give women economic rights. Around the same time, American 
women began to organize to advance their political and social rights, including 
the right to vote. In 1848, women and men attending the Seneca Falls Convention 
issued the “Declaration of Sentiments and Resolutions,” asserting that women 
were entitled to rights in every way equal to those of men.

In 1869, the National Woman Suffrage Association (NWSA) was formed 
and began an effort to amend the U.S. Constitution to allow women to vote.  
By the 1880s, the issue of voting rights for women was the subject of  
mass meetings, parades, and protests, and by 1917 the NWSA had 2 million 
members. By 1918, all of the western states and territories, plus Michigan and 
New York, had granted women full suffrage. Once a critical mass of states 
had acted, it was only a matter of time before federal law followed. In 1919,  
Congress ratified the Nineteenth Amendment, granting women the right to 
vote in federal elections.64 Two months later, the amendment was ratified  
by the states, and women across the United States voted in the presidential 
election of 1920.

Black Americans’ Right to Vote. The struggle to extend full voting rights to 
racial minorities, especially blacks, reflects deep divisions in American society. 
It took a full century after the Civil War for Congress to guarantee minorities’ 
voting rights with the Voting Rights Act of 1965, and the battle to protect those 
rights continues today.

In 1870, the Fifteenth Amendment to the Constitution stated that the right 
to vote could not be denied on the basis of race, and during Reconstruction the 
federal government enforced the rights of black Americans to vote. Following 
the withdrawal of federal troops from the South after 1876, however, state leg-
islatures and local governments there (and elsewhere) enacted practices that 
excluded blacks from elections or weakened their political power. In many states, 
blacks were excluded from primary elections, a practice called the white primary. 
Poll taxes, literacy tests, registration list purges, and other tactics were used to 
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keep blacks from voting.65 District and municipal boundaries were drawn to place 
blacks in jurisdictions in which they had little or no impact on the election of 
representatives or the approval of public expenditures.66

Civil rights advocates had little hope of changing state voting laws because 
state legislators had benefited electorally from those laws. Congress was  
also reluctant to pass federal legislation to enforce the Fifteenth Amendment. 
At last, the Supreme Court intervened. It struck down the white primary in 
Smith v. Allwright in 1944 and asserted the federal government’s power to 
intervene in states’ conduct of elections in order to protect blacks’ voting 
rights.67 The Court acted again in 1960, ruling that state and local governments 
could not draw election district boundaries so as to discriminate on the basis 
of race.68

In 1965, Congress finally took action with the Voting Rights Act, sweeping 
aside many state laws and practices that had discriminated against blacks. That 
act has been amended several times to expand who is covered, including Hispan-
ics (1975) and other non-English speakers (1982), and what sorts of activities are 
prohibited, most notably racial gerrymandering (see Chapter 5).

In 2013, the Supreme Court declared unconstitutional an important section  
of the Voting Rights Act in Shelby County v. Holder. This section—Section 4(b)—
required all jurisdictions in Alabama, Alaska, Arizona, Georgia, Louisiana,  
Mississippi, South Carolina, and Texas, as well as certain cities and counties 
in some other states, to obtain federal governmental approval of any change in  
election procedures. Civil rights advocates decried the Shelby County decision. 
Other parts of the act still hold, however, and the Shelby County decision shifted 
the legal battles to those sections on Congress’s agenda.69

Thus the fight over minority voting rights continues. Administrative pro-
cedures, such as laws requiring that voters show a government-issued photo 
ID and the redrawing of legislative district maps every 10 years, are subject 
to intense debate. Disputes over these laws and how they affect minorities’ 
voting rights often end up in federal courts. Since the 1960s, the courts— 
and not legislatures—have become the arena in which minorities, poor  
people, city dwellers, and many others can argue for the protection of their 
voting rights.

Racial Discrimination after  
the Fourteenth Amendment
The Fourteenth Amendment’s equal protection clause guaranteed equal pro-
tection of the laws to all Americans. However, the Supreme Court was initially no 
more ready to enforce the civil rights aspects of the Fourteenth Amendment than 
it was to enforce the civil liberties provisions discussed earlier.

Plessy v. Ferguson: “Separate but Equal.” The Court declared the Civil 
Rights Act of 1875 unconstitutional because it sought to protect blacks against 
discrimination by private businesses, whereas the Fourteenth Amendment, 

equal protection clause
The provision of the 
Fourteenth Amendment  
guaranteeing citizens the 
“equal protection of the laws.” 
This clause has served as the 
basis for the civil rights of 
African Americans, women, 
and other groups.
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according to the Court’s interpretation, was intended to protect only against 
discrimination by public officials of state and local governments. In 1896, the 
Court went further, in the infamous Plessy v. Ferguson case, by upholding a 
Louisiana statute that required racial segregation on trolleys and other public 
carriers. The Court held that the Fourteenth Amendment’s “equal protection 
of the laws” was not violated by racial distinction as long as the law applied  
to both races equally.70 Many people pretended that blacks were treated  
equally as long as some accommodation existed. In effect, the Court was say-
ing that it was not unreasonable to segregate and exclude people from public 
facilities—including schools—on the basis of race. This was the origin of the 
“separate but equal” rule that was not reversed until 1954.

Challenging “Separate but Equal.” The Supreme Court began to change its 
position regarding racial discrimination before World War II by defining more 
strictly what counted as equal facilities under the “separate but equal” rule. Nota-
bly, in 1938 the Court rejected Missouri’s policy of paying the tuition of qualified  
blacks to out-of-state law schools rather than admitting them to the University of 
Missouri Law School.71 After the war, modest progress resumed. In 1950, the Court 
rejected the claim by Texas that its new “law school for Negroes” afforded education 
equal to that of the all-white University of Texas Law School. The Court’s decision 
opened the question of whether any segregated facility could be truly equal.72

As the Supreme Court was ordering the admission of blacks to all-white 
state law schools, it was also striking down the southern practice of white pri-
maries, which excluded blacks from the process of nominating candidates.73  
And in the 1948 Shelley v. Kraemer decision, the Court ruled against the practice 

In the infamous 1896 Plessy 

decision, the Supreme Court 
upheld the “separate but equal” 
rule that was often used to 
justify racial segregation. Until 
the 1960s, laws in many states 
required separate public  
facilities—from separate schools 
to separate drinking fountains—
for black and whites.

“separate but equal” rule
The legal principle that public 
accommodations could be 
segregated by race but still  
be equal.
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of “restrictive covenants,” whereby the seller of a home added a clause to the sales 
contract requiring the buyer to agree not to resell the home to a non-Caucasian, 
non-Christian, and so on.74

Although none of those cases directly confronted “separate but equal” and 
the principle of racial discrimination as such, they gave civil rights advocates 
enough encouragement to believe that at last they had an opportunity and 
enough legal precedent to change the constitutional framework itself. By the 
fall of 1952, plaintiffs had brought cases to the Supreme Court from Kansas, 
South Carolina, Virginia, Delaware, and the District of Columbia challenging 
the constitutionality of school segregation. Of these, the Kansas case became 
the focal point.

Brown v. Board of Education. Oliver Brown, the father of three girls, lived in 
a low-income, racially mixed Topeka, Kansas, neighborhood. Every school-day 
morning, his daughter Linda took the school bus to a school for black children 
about a mile away. In September 1950, however, Brown took Linda to an all-white 
school closer to their home to enroll her in the third grade in defiance of state 
law and local segregation rules. When they were refused, Brown took his case to 
the NAACP, and soon thereafter Brown v. Board of Education was born. The case 
made its way to the Supreme Court.

In deciding the case, the Court, to the surprise of many, rejected as inconclu-
sive all the scholarly arguments about the intent of the Fourteenth Amendment 
and committed itself to considering only the consequences of segregation:

Does segregation of children in public schools solely on the basis of race, even 
though the physical facilities and other “tangible” factors may be equal, deprive 
the children of the minority group of equal educational opportunities? We 
believe that it does. . . . We conclude that in the field of public education the 
doctrine of “separate but equal” has no place. Separate educational facilities are 
inherently unequal.75

The 1954 Brown decision altered the constitutional framework in two fun-
damental respects. First, the states no longer had the power to use race as a 
basis of discrimination in law. Second, the national government now had the 
power to intervene with strict regulatory policies against the discriminatory 
actions of state or local governments, school boards, employers, and others in 
the private sector (see Timeplot on pp. 104–5).

Civil Rights after Brown v. Board of Education. Although Brown v. Board 
of Education prohibited exclusion on the basis of race, this historic decision was 
merely a small first step. First, most states refused to cooperate until sued, and 
many schemes were employed to delay desegregation (such as paying white stu-
dents’ tuition at newly created “private” academies). Second, even as southern 
school boards began to eliminate their legally enforced (de jure) segregation, 
actual (de facto) school segregation persisted in both the North and the South 

de jure segregation
Racial segregation that is a 
direct result of law or official 
policy.

de facto segregation
Racial segregation that is not a 
direct result of law or govern-
mental policy but a reflection 
of residential patterns, income 
distributions, or other social 
factors.
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because of racially segregated housing, which Brown did not affect. Third, Brown 
did not directly address discrimination in employment, public accommodations, 
juries, voting, and other areas of social and economic activity.

A decade of frustration after Brown showed that the goal of “equal  
protection” required positive, or affirmative, action by Congress and by gov-
ernment agencies. And given massive southern resistance and generally neg-
ative national public opinion on racial integration, progress through courts,  
Congress, or agencies would not be made without intense, well-organized  
support.

Organized civil rights demonstrations began to mount slowly but surely 
after Brown. Hundreds of thousands of Americans, both black and white, exer-
cised their right to peaceably assemble and petition the government, demand-
ing that the civil rights guaranteed to white Americans now be recognized  
and protected for black Americans too. By the 1960s, the many organiza-
tions making up the civil rights movement had accumulated experience and  
built networks capable of launching massive direct-action campaigns against 
southern segregationists.

The Southern Christian Leadership Conference, the Student Nonviolent  
Coordinating Committee, and many other organizations had built a movement  
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across the South that used the media to attract nationwide attention and 
support. At the massive March on Washington in 1963, the Reverend  
Martin Luther King, Jr., staked out the movement’s moral claims in his “I  
Have a Dream” speech. Also in the 1960s, images of protesters being beaten, 
attacked by police dogs, and set on with fire hoses did much to win broad  
sympathy for the black civil rights cause and to discredit state and local 
governments in the South. In these ways, the movement created intense  
pressure for a reluctant federal government to take stronger steps to defend 
black civil rights.

The Black Lives Matter Movement. In recent years, the politics of black 
rights has shifted from voting and employment to other arenas, such as dis-
crimination by law enforcement agencies. Since 2014, a number of protests have 
focused attention on the disproportionately high rates at which black men are the 
victims of police violence. The movement took off in Ferguson, Missouri, after the 
2014 shooting of Michael Brown, an unarmed black teenager, by a white police 
officer. Known as the Black Lives Matter movement, it spread across the nation 
as the media carried reports, photos, and videos of police violence against blacks 
in Chicago, South Carolina, Baltimore, New York, and other cities. To supporters, 
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In recent years, the Black Lives 
Matter movement has focused 
on discrimination against 
African Americans, especially by 
law enforcement agencies.

the movement highlights the continuing injustice suffered by blacks at the hands 
of white authorities—the fact that black lives seem not to matter. However, some 
critics embraced a new slogan, “All lives matter,” which many advocates of black 
civil rights saw as an effort to diminish their concerns.

Underscoring these racial tensions, violence broke out in Charlottesville, 
Virginia, in August 2017 when a group of several hundred white nationalist dem-
onstrators arrived to protest the city’s plan to take down several statues memo-
rializing Confederate heroes. The white nationalists marched through the city 
chanting racist slogans until they were confronted by counterprotesters. In the 
ensuing turmoil, a counterprotester was struck and killed by a neo-Nazi who 
drove his car into the crowd. When President Trump seemed to say that both 
sides were equally to blame for the violence, many commentators criticized him 
for failing to take a stand against bigotry.

Opportunity in Education
Education has been the focus of some of the most important battles over civil 
rights, largely because Americans believe that everyone should have an equal 
chance to succeed. Inequality in educational opportunities was painfully  
obvious in the 1950s. Poverty rates of blacks far exceeded those of whites. Equal 
access to quality education, it was thought, would reduce and perhaps eliminate 
those inequities.

School Desegregation. After Brown v. Board of Education, the District 
of Columbia and some school districts in border states responded quickly to 
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court-ordered desegregation, but states in the Deep South responded with  
delaying tactics. Southern legislatures passed laws ordering school districts to 
maintain segregated schools and state superintendents to withhold state funding 
from racially mixed classrooms.

Most of these plans were struck down as unconstitutional by federal courts.76 
But southern resistance went beyond legislation. Perhaps the most serious inci-
dent occurred in Arkansas in 1957. On the first day of school, a white mob assem-
bled at Little Rock Central High School to protest integration and block black 
students from attending. Governor Orval Faubus ordered the Arkansas National 
Guard to prevent enforcement of a federal court order to integrate the school. 
When President Eisenhower deployed U.S. troops and placed the city under mar-
tial law, Faubus responded by closing all the city’s public high schools. In 1959, the 
Supreme Court ordered the schools reopened.

As the southern states invented new ways to avoid desegregation, it became 
clear that the federal courts could not do the job alone. At last, in 1964, Congress 
passed a new Civil Rights Act that outlawed discrimination against racial, ethnic, 
and religious minorities and against women. The law allowed federal agencies to 
withhold grants, contracts, and loans to states and municipalities found to dis-
criminate or obstruct the law’s implementation.

Further progress in school desegregation came in the form of busing children 
across school districts, sometimes for relatively long distances,77 and reorganizing 
school attendance zones. Figure 4.2 shows the increase in racial integration in 
southern schools as a result of such measures. However, continued progress will 
likely be slow unless the Supreme Court permits federal action against de facto  
segregation and the varieties of private schools that have sprung up for the  
purpose of avoiding integration.78

A 1995 decision in which the Court signaled to lower courts to “disengage 
from desegregation efforts” dimmed the prospects for further school integra-
tion. In 2007, the Court went further, declaring unconstitutional programs in the  
Louisville and Seattle school districts that tried to achieve racial diversity by 
using race as a determining factor in admissions.79

Women and Education. Women have also suffered from unequal access to 
education. Throughout the nineteenth century, relatively few colleges and pro-
fessional schools admitted them. Even as late as the 1960s, elite universities such 
as Princeton and Yale did not admit women undergraduates, and colleges that did 
offered women fewer opportunities than men to participate in programs, clubs, 
and athletics. Congress began to address these inequalities with the Civil Rights 
Act of 1964, but the most significant federal legislation to guarantee women equal 
access to education is the 1972 Education Act. Title IX of this act forbids gen-
der discrimination in education. By the mid-1970s, most universities had become 
fully coed. But enforcing equality was more difficult.

Although the Education Act’s enforcement provisions are fairly weak, it has 
proved effective for litigation. A significant step came in 1992, when the Court 
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ruled that violations of Title IX could be remedied with monetary damages.80 
This ruling both opened the door for further legal action in the area of education 
and led to stronger enforcement against sexual harassment in educational insti-
tutions, as well as gender inequities both in resources (such as lab space, research 
support for faculty, and athletics) and in staff and faculty compensation. Over the 
next two years, complaints to the Education Department’s Office for Civil Rights 
about unequal treatment of women’s athletic programs nearly tripled. As a result, 
some universities were ordered to create more women’s sports programs; many 
other colleges and universities have added more women’s programs to avoid 
potential litigation.81

In 1996, the Supreme Court put an end to all-male schools supported by pub-
lic funds when it ruled that the Virginia Military Institute’s (VMI’s) policy of 
not admitting women was unconstitutional.82 VMI argued that its unique edu-
cational experience, including intense physical training and harsh treatment of 
freshmen, would be destroyed if women were admitted. The Court, however, 
ruled that the male-only policy denied “substantial equality” to women. Two days 
after the Court’s ruling, the Citadel, an all-male state military college in South 

figure 4.2
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Carolina, announced that it would accept women. VMI considered becoming a 
private institution in order to remain all-male, but ultimately its board voted to 
admit women.

The Politics of Rights
The Nineteenth Amendment, Brown v. Board of Education, the 1964 Civil Rights 
Act, and the Voting Rights Act helped redefine civil rights in America not just for 
women and blacks but for all people. These movements became models for other 
groups to press civil rights claims, and their strategies have been widely imitated. 
The principles behind equality in voting and in education have since been applied 
to many other areas, including employment, housing, immigration, access to  
public facilities, and athletics. With the push for rights, however, there has also 
been a push back. Just how far do civil rights extend?

Outlawing Discrimination in Employment. Despite the slow progress of 
school desegregation, there was some progress in other areas of civil rights during 
the 1960s and 1970s. Voting rights were established and fairly quickly began to 
revolutionize southern politics. Service on juries was no longer denied to minori-
ties. But progress in the right to participate in politics and government contrasted 
with a relative lack of economic progress.

The federal courts and the Justice Department entered the arena of discrim-
ination in employment through Title VII of the Civil Rights Act of 1964, which 
outlaws job discrimination by all private and public employers, including gov-
ernment agencies (such as fire and police departments), that employ more than 
15 workers. As we saw in Chapter 3, the Supreme Court defined “interstate com-
merce” so broadly that Congress had the constitutional authority to regulate 
almost any business. This power included outlawing discrimination by virtually 
any local employer.83 Title VII made it unlawful to discriminate in employment 
on the basis of color, religion, sex, or national origin, as well as race.

A potential difficulty with Title VII is that the plaintiff must show that delib-
erate discrimination caused the failure to get a job or a training opportunity. 
Employers rarely admit discrimination on the basis of race, sex, or any other ille-
gal factor. For a time, courts allowed plaintiffs to make their case if they could 
show that hiring practices had the effect of exclusion.84 More recently though, 
the Supreme Court placed a number of limits on employment discrimination 
suits. In 2007, for example, it said that a complaint of gender discrimination must 
be brought within 180 days of the time the discrimination was alleged to have 
occurred.85 In 2009, Congress effectively overturned this decision by enacting 
legislation that greatly extends the time available to workers filing such suits.

Women and Gender Discrimination. Although women gained voting and 
property rights long ago, they continue to suffer discrimination in various forms, 
particularly in employment. Here, women benefited from the civil rights move-
ment and especially from Title VII, which in many ways fostered the growth of 
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the women’s movement in the 1960s and 1970s.86 The first major campaign of the 
National Organization for Women (NOW) involved picketing the Equal Employ-
ment Opportunity Commission (EEOC) for its refusal to ban employment adver-
tisements that classified jobs by gender.

Building on the growth of the women’s movement, women’s rights activ-
ists sought an equal rights amendment (ERA) to the Constitution. The proposed 
amendment stated that “equality of rights under the law shall not be denied or 
abridged by the United States or by any State on account of sex.” Supporters 
believed that such a sweeping guarantee of equal rights was necessary to end all 
discrimination against women and make gender roles more equal. Opponents 
charged that it would be socially disruptive and would introduce changes—such 
as unisex restrooms—that most Americans did not want. The amendment easily 
passed Congress in 1972 and won quick approval in many state legislatures, but 
it fell three states short of the 38 needed for ratification by the 1982 deadline.87

Despite the ERA’s failure, gender discrimination expanded dramatically as 
an area of civil rights law. In the 1970s, the Court helped to establish gender dis-
crimination as a major visible civil rights issue. Although the Court refused to 
treat gender discrimination as equivalent to racial discrimination,88 it did make 
it easier for plaintiffs to file and win gender discrimination suits by applying an 
“intermediate” level of review to these cases.89 Intermediate scrutiny shifts the 
burden of justifying a law or policy’s use of gender to the government.

The courts have also identified sexual harassment as a form of gender dis-
crimination. In 1986, the Supreme Court held that sexual harassment in the 
workplace may be illegal even if the employee did not suffer tangible economic 
or job-related losses from it.90 In 1993, the Court said harassment may also be  
unlawful even if the employee did not suffer tangible psychological costs as a 
result of it.91 In two 1998 cases, the Court further strengthened the law when it 
said that whether or not harassment results in economic harm to the employee, 
an employer is liable for it if it was committed by someone with authority over the 
employee. But the Court also said that an employer may defend itself by showing 
that it had a sexual harassment prevention and grievance policy in effect.92

Many of the victories won against gender discrimination have, in recent years, 
been applied to discrimination against transgender and gender-nonconforming  
individuals. In 2015, President Obama issued an executive order prohibiting  
federal contractors from discriminating against workers on the basis of their  
sexual orientation or gender identity. Later that year, the EEOC filed its first-ever 
lawsuits to protect transgender workers under Title VII of the Civil Rights Act, 
and Attorney General Eric Holder announced that, going forward, the Justice 
Department would consider discrimination against transgender people as covered  
by the Civil Rights Act’s prohibition of sex discrimination.93

In 2016, the Justice Department declared that a North Carolina law restrict-
ing transgender people to the use of public restrooms consistent with the gender 
stated on their birth certificates constituted a violation of federal civil rights laws. 
The state government vowed to resist this federal stance. As the legal standoff 

intermediate scrutiny
The test used by the Supreme 
Court in gender discrimination  
cases, which places the burden 
of justifying a law or policy’s 
use mainly on the government.
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An inclusive restroom that people of any gender identity 
may use.

the policy principle
TRANSGENDER RIGHTS AND POLICY

The campaign for transgender equality seeks to  
end discrimination against transgender people 
in employment, housing, health care, and public 

accommodations. Roughly 700,000 Americans openly 
identify as transgender or gender nonconforming, mean-
ing that they do not necessarily identify with the sex 
they were assigned at birth. The United States’ history 
of rights advocacy on the part of African Americans, 
women, and other groups blazed a trail for transgender 
people to follow, demonstrating tactics and offering  
potential allies for their cause. Illustrating the history 
principle, earlier victories by these groups established 
legal principles, laws, and political institutions that  
transgender advocates could use to develop and  
implement policies for their own purposes.

For example, in recent years transgender advo-
cates lobbied effectively to achieve court decisions and 
executive orders that applied to their own cause laws that 
were originally crafted to protect African Americans and 
women from workplace discrimination. The federal courts, 
the Justice Department, and the Equal Employment 
Opportunity Commission have all agreed that Title VII of 
the 1964 Civil Rights Act, prohibiting sex discrimination in 
employment, prohibits discrimination against transgender 
and gender nonconforming individuals as well. Two  
executive orders, the first by President Clinton in 1998  
and the second by President Obama in 2014, prohibit dis-
crimination in federal employment and in hiring by federal 
contractors, respectively, based on sexual orientation or 
gender identity. Thus favorable federal policies emerged 
because transgender individuals could channel their policy 
preferences through an already-existing set of institutions.

The effort to end gender identity–based discrimi-
nation in public accommodations has taken a somewhat 
different path. Discrimination by hotels, restaurants, 
theaters, and so forth was not a focus for the women’s 
movement, and thus federal antidiscrimination law for 
public accommodations covers race, religion, national 
origin, and disability but not gender. As a result, the 
transgender movement did not inherit an existing legal 
framework or set of institutions through which to pursue 
its policy goals. While continuing to work for federal leg-
islation in this area, advocates have made strides at other 
levels of government: as of 2018, 20 states and a number 
of localities have expressly prohibited discrimination 
based on gender identity in public accommodations.  

In this case, preferences channeled through sympathetic 
state and local institutions rather than federal ones have 
produced the movement’s desired policy outcomes.

These successes have sometimes proved only tem-
porary, however. In 2015, an antidiscrimination ordinance 
in Houston was repealed in a referendum. And in 2016, 
a similar measure in Charlotte, North Carolina, was re-
versed by the state’s legislature, which enacted a bill pro-
hibiting transgender individuals from using bathrooms in 
schools and other government buildings that correspond 
to their gender identity. After the federal Department of 
Justice then warned the state that the law violated the 
Civil Rights Act, the state and the department filed op-
posing lawsuits over the issue. In 2017, President Trump 
declared that the U.S. military would no longer accept 
transgender troops. However, two federal courts ruled 
against such a ban and the military leadership was reluc-
tant to implement Trump’s order.

THINK IT THROUGH

1. How did earlier rights movements influence the 
movement for transgender rights?

2. Should policies relating to transgender rights be 
determined at the federal level or by state and local 
governments? Why?
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continued, many companies pulled conventions and other events out of the state, 
costing North Carolina’s economy millions of dollars.

In the midst of this battle, in June 2016, the U.S. military dropped its ban 
against openly transgender people serving in the uniformed services. But in 
2017 President Trump declared that he would reinstate the ban. Trump’s move 
met with opposition from military leaders, who feared disruption and litigation,  
and it was not clear what effect the president’s statement would have. The  
Policy Principle box on p. 111 looks at changing policy around the transgender 
movement.

Latinos. The labels “Latino” and “Hispanic” encompass a wide range of groups 
with diverse national origins and experiences and distinctive cultural identities. 
For example, the early political experiences of Mexican Americans were shaped 
by race and region. In 1898, Mexican Americans gained formal political rights, 
including the right to vote. In many places, however—especially in Texas—they 
were prevented from voting by such means as the white primary and the poll tax.94

In addition, prior to World War II, segregated schools for Mexican  
Americans were common in Texas and California, along with housing and 
employment restrictions. In 1947, the League of United Latin American Citi-
zens (LULAC) won a key victory in Mendez v. Westminster, which overturned 
an Orange County, California, policy of school segregation.95 Mendez became an 
important precedent for Brown v. Board of Education.

As LULAC and other Mexican American political organizations worked to 
fight discrimination after World War II, the first Mexican American was elected 
to Congress in the late 1950s, and four others followed in the 1960s. In the late 
1960s, a new kind of Mexican American political movement was born. Inspired 
by the black civil rights movement, Mexican American students boycotted high 
school classes in Los Angeles, Denver, and San Antonio; students in colleges 
and universities across California joined in as well. Among their demands were 
bilingual education, an end to discrimination, and greater cultural recognition. 
In Crystal City, Texas, which white politicians had dominated despite an over-
whelmingly Mexican American population, the newly formed La Raza Unida 
Party took over the city government by the early 1970s.96

In recent years, Latino political strategy has developed along two tracks. One 
is a traditional ethnic-group path of voter registration and voting along ethnic 
lines, because Hispanic voter registration rates typically lag far behind those for 
whites and blacks. Helping this strategy is the enormous growth of the Latino 
population, resulting in part from immigration. The second track is a legal strat-
egy using civil rights laws designed to ensure fair access to the political system. 
The Mexican American Legal Defense and Educational Fund (MALDEF) has 
played a key role in designing and pursuing this strategy.

Asian Americans. The early Asian experience in the United States was shaped 
by naturalization laws dating back to 1790, the first of which declared that only 
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white immigrants were eligible for citizenship. Chinese immigrants drawn to Cal-
ifornia by the gold rush beginning in the 1850s were met with harsh antagonism 
from whites, which led Congress in 1870 to declare them ineligible for citizenship. 
In 1882, the first Chinese Exclusion Act suspended the entry of Chinese laborers.

At the time of the Exclusion Act, the Chinese community in the United States 
consistent mainly of single male laborers, with few women and children. The 
few Chinese children in San Francisco were denied entry to public schools until 
parents of American-born Chinese children pressed legal action; even then, they 
had to attend a separate Chinese school. In 1897, the Supreme Court ruled that  
American-born Chinese children could not be denied citizenship.97 Still, new 
Chinese immigrants were barred from the United States until 1943; China by then 
had become a wartime ally, and Congress repealed the Chinese Exclusion Act and 
permitted Chinese immigrants to become citizens.

Immigration climbed rapidly after the 1965 Immigration and National-
ity Act, which lifted discriminatory quotas. Nevertheless, limited English pro-
ficiency barred many Asian Americans and Latinos from full participation in 
American life. Two developments in the 1970s, however, established rights for 
language minorities. In 1974, the Supreme Court ruled in a suit filed on behalf of 
Chinese students in San Francisco that school districts must provide education 
for students whose English is limited.98 It did not require bilingual education, 
but it established a duty to provide instruction that students could understand. 
The 1970 amendments to the Voting Rights Act of 1965 permanently outlawed 
literacy tests as a prerequisite to register to vote and required bilingual ballots or 
oral assistance for those who speak Spanish, Chinese, Japanese, Korean, Native 
American languages, or Inuit languages.

Immigration laws are a source 
of debate in American politics. 
Some people feel that the  
government should do more 
to prevent illegal immigration, 
while others worry that harsher 
laws violate immigrants’ rights 
and fundamental American 
values.

amgovb15_ptr_ch04_078-121.indd   113 14/11/18   7:20 pm



114  CHAPTER 4 CIVIL LIBERTIES AND CIVIL RIGHTS

Immigration and Rights. The United States has always struggled to define the 
rights of immigrants and the notion of citizenship. Waves of immigration have 
raised questions as to whether immigrants should enjoy the same civil rights as 
citizens, such as the right to vote and equal access to education, or only a nar-
rower set of rights.

Asian Americans, Latinos, and other groups have long been concerned about 
the impact of immigration laws on their civil rights. Many Asian American and 
Latino organizations opposed the Immigration Reform and Control Act of 1986 
because it imposes sanctions on employers who hire undocumented workers—
sanctions they feared would lead employers to avoid hiring Latinos and Asian 
Americans. Indeed, a 1990 report by the General Accounting Office found that 
sanctions had created a “widespread pattern of discrimination” against Latinos 
and others who appear foreign.99 Organizations such as MALDEF and the Asian 
Law Caucus monitor and challenge such discrimination, and as anti-immigrant 
sentiment has grown in recent years, they have also focused on the rights of legal 
and illegal immigrants.

The Supreme Court has ruled that undocumented immigrants are eligible for 
education and medical care but can be denied other social benefits; legal immi-
grants, however, are to be treated much the same as citizens. But with increased 
immigration and economic insecurity, many voters nationwide support drawing 
a sharper line between immigrants and citizens.

The movement to deny benefits to noncitizens began in California, which 
experienced sharp economic distress in the early 1990s and has the highest 
levels of immigration of any state. In 1994, Californians voted to deny illegal 
immigrants all services except emergency medical care. Supporters of the 
measure hoped to discourage illegal immigration and pressure illegal immi-
grants already in the country to leave. Opponents argued that denying basic 
services to illegal immigrants risked creating a subclass whose lack of educa-
tion and poor health would threaten all Americans. In 1994 and 1997, a fed-
eral court affirmed previous rulings that illegal immigrants should be granted  
public education.

Today, one of the most contentious issues surrounding immigration con-
cerns the nearly one million undocumented immigrants who were brought to the 
United States as children and were raised and attended school in America. For-
mer president Barack Obama issued an executive order called “Deferred Action 
for Childhood Arrivals,” or DACA, protecting such individuals from deportation. 
President Trump rescinded DACA in 2017, declaring that it was up to Congress 
to decide what to do about the situation. Absent congressional action, the “child-
hood arrivals” would be subject to deportation. Thus far, Congress has not agreed 
on a course of action, and many of these undocumented immigrants face the 
threat of deportation proceedings.

The Constitution begins with the phrase “We the People of the United 
States”; likewise, the Bill of Rights refers to the rights of people, not the rights 
of citizens. Undocumented immigrants are certainly people, though not citizens. 
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Americans continue to be divided on the question of the rights to which these 
people are entitled.

Americans with Disabilities. The concept of rights for people with disabil-
ities emerged in the 1970s as the civil rights model spread to other groups. The 
seed was planted in a little-noticed provision of the 1973 Rehabilitation Act that 
outlawed discrimination against individuals on the basis of disabilities. As in 
many other cases, the law itself helped spark the movement for rights.100

Mimicking the NAACP’s Legal Defense Fund, the disability movement 
founded a Disability Rights Education and Defense Fund to press its legal claims. 
The movement’s greatest success has been the passage of the Americans with 
Disabilities Act (ADA) of 1990, which guarantees people with disabilities equal 
employment rights and access to public businesses. The law’s impact has been 
far-reaching, as businesses and public facilities have installed ramps, elevators, 
and other devices to meet its requirements.101

Gay Men and Lesbians. Beginning with street protests in the 1960s, the gay 
rights movement has grown into a major area of civil rights advocacy.

The 1990s witnessed both the first national anti-gay laws and the first 
Supreme Court declaration protecting the civil rights of gay men and lesbians. In 
1993, in the first months of his presidency, Bill Clinton confronted the question of 
whether gays should be allowed to serve in the military. As a candidate, he had said 
he favored lifting the ban on gays in the military, but his administration eventually 
compromised on a “Don’t Ask, Don’t Tell” policy, which allowed gay men and les-
bians to serve in the military as long as they did not openly proclaim their sexual 
orientation or engage in homosexual activity. Two years later, gay rights experi-
enced another setback when Clinton signed the Defense of Marriage Act (DOMA), 
which for the purposes of federal laws, such as those concerning taxes and spousal 
benefits, recognized a marriage as only the union of one man and one woman.

As with other civil rights movements, it was the Supreme Court that took a 
major step in protecting gay men and lesbians from discrimination—a step that 
marked an important departure from its earlier rulings. The first gay rights case 
that the Court decided, Bowers v. Hardwick (1986), had ruled against a right to 
privacy that would protect consensual homosexual activity. (See “The Right to 
Privacy” on p. 97.)

Subsequently, the gay rights movement sought suitable legal cases to 
challenge the constitutionality of discrimination against gay men and lesbi-
ans, much as the civil rights movement had done in the late 1940s and 1950s. 
Among the possibilities were cases stemming from local ordinances restrict-
ing gay rights (including the right to marry), from job discrimination, and from 
family law issues such as adoption and parental rights. In 1996, the Supreme 
Court explicitly extended fundamental civil rights protections to gay men and 
lesbians by declaring unconstitutional a 1992 amendment to the Colorado state 
constitution that prohibited local governments from passing ordinances to pro-
tect gay rights.102 The decision’s forceful language highlighted the connection 
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between gay rights and civil rights as it declared discrimination against gay 
people unconstitutional.

Finally, in 2003 the Court overturned Bowers and struck down a Texas statute 
criminalizing certain sexual conduct between consenting partners of the same 
sex. The decision extended at least one aspect of civil liberties to sexual minori-
ties: the right to privacy. However, it did not undo various other exclusions that 
deprived lesbians and gay men of full civil rights. Another important victory came 
in 2010, when Congress repealed Don’t Ask, Don’t Tell. After a lengthy study by 
the Defense Department of the possible consequences of allowing openly gay 
men and women to serve, Congress voted for the repeal.

The focal point for gay rights soon turned to the right to marry. In 2004, the 
Supreme Judicial Court of Massachusetts had ruled that under the state’s consti-
tution, gay men and lesbians were entitled to marry. The state senate then asked 
the court to rule on whether a civil union statute (avoiding the word marriage) 
would satisfy the ruling. In response, the Massachusetts court said no, that this 
approach was too much like the “separate but equal” doctrine that had main-
tained legalized racial segregation from 1896 to 1954. In the decade between  
2004 and 2014, same-sex marriage became legal in 35 states through court  
order, voter initiative, or legislative enactment. However, these changes faced  
pushback; in many states, voters and legislatures approved constitutional amend-
ments banning same-sex marriage. Some of these bans were struck down by 
courts, but in November 2014, same-sex marriage remained illegal in 15 states.

The discrepancy between some state laws, which recognized same-sex 
marriage, and the federal law under DOMA led to a reevaluation of DOMA. 
In 2013, the Supreme Court ruled DOMA unconstitutional “as a deprivation of 
liberty of the person protected by the Fifth Amendment.”103 Finally, in 2015 the 
Court ruled definitively in Obergefell v. Hodges that the right to marry is guar-
anteed to same-sex couples by the due process clause and the equal protection 
clause.104 The decision required all states to issue marriage licenses to same-sex 
couples and to recognize same-sex marriages performed in other jurisdictions. 
Despite scattered local resistance, this decision seemed to put an end to the 
marriage question, though LGBTQ activists continue to fight for equal rights in 
other arenas.

Affirmative Action
In the past 50 years, the push for equal opportunity has come to encompass the 
broader goal of affirmative action—action to help overcome the consequences 
of past discrimination against specific groups by making special efforts to pro-
vide members of these groups with access to educational and employment oppor-
tunities. In 1965, President Lyndon Johnson issued executive orders promoting 
minority employment in the federal civil service and in companies doing business 
with the national government. But affirmative action did not become a prominent 
goal until the 1970s.

affirmative action
A policy or program designed 
to correct historical injustices 
committed against specific 
groups by making special 
efforts to provide members of 
these groups with access to 
educational and employment 
opportunities.
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As affirmative action spread, the issue of giving preference to minority-group 
members in college admissions, employment, and other areas began to divide 
civil rights supporters. In 1974, Allan Bakke, a white man, sued the University of 
California at Davis School of Medicine on the grounds that in denying him admis-
sion, the school had discriminated against him on the basis of his race. That year, 
the school had reserved 16 of 100 available slots for minority applicants. Bakke 
argued that his grades and test scores had ranked him well above many students 
who were accepted and that he had been rejected only because they were black 
or Hispanic and he was white.

In 1978, Bakke won his case before the Supreme Court and was admitted 
to the medical school, but affirmative action was not declared unconstitutional. 
The Court rejected the medical school’s admissions procedures because they 
included both a quota and a separate admissions system for minorities. The 
Court agreed with Bakke that racial categorizations are suspect categories that 
place a severe burden of proof on those using them to show a “compelling pub-
lic purpose.” It went on to say that achieving “a diverse student body” was a 
compelling public purpose but that the rigid quota of slots assigned on the basis 
of race was incompatible with the equal protection clause. Thus the Court per-
mitted universities (and other schools, training programs, and hiring authori-
ties) to continue to take minority status into consideration but limited severely 
the use of quotas.105

For nearly a decade after the Bakke decision, the Supreme Court was gen-
erally permissive about efforts by corporations and governments to experiment 
with affirmative action programs in employment.106 But in 1989, it returned to 
the Bakke position, ruling that any “rigid numerical quota” is suspect and that 
any affirmative action program already approved by federal courts could be chal-
lenged by individuals (usually white men) alleging that the program had discrim-
inated against them.107

In 1995, another Supreme Court ruling further weakened affirmative action. 
This decision stated that race-based policies, such as preferences given by the gov-
ernment to minority contractors, must survive strict scrutiny, placing the burden 
on the government to show that such affirmative action programs serve a com-
pelling governmental interest and are narrowly tailored to address identifiable  
past discrimination.108 In 1996, the U.S. Court of Appeals for the Fifth Circuit ruled 
that race could never be considered in granting admissions and scholarships at 
state colleges and universities, even as a factor in diversity.109 The Supreme Court 
refused to hear a challenge to this decision, which, in the three southern states 
covered by the Fifth Circuit, effectively rolled back the use of affirmative action 
permitted by the 1978 Bakke case.

In 2003, affirmative action was challenged in two Supreme Court cases aris-
ing from the University of Michigan. The first suit alleged that by automatically 
awarding 20 points (out of 150) on a ranking system to African American, Latino, 
and Native American applicants, the university’s undergraduate admissions pol-
icy discriminated unconstitutionally against white students with otherwise equal 
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analyzing the evidence

Is the Public Principled or Prejudiced 
When It Comes to Affirmative Action?
Contributed by David C. Wilson, University of Delaware 

Are opinions about affirmative action based 
on principled policy positions or preju-

dices toward beneficiaries? Supporters argue 
that affirmative action helps redress centuries of 
prejudice and discrimination that denied certain 
citizens the opportunity to prosper. They argue 
that without affirmative action, institutions and 
employers would be able to discriminate without 
penalty. Opponents argue that it’s a matter of 
principle: they believe affirmative action grants 
unfair advantage to racial minorities and other 
groups at the expense of nonminorities. They 
claim some people are benefiting from their 
demographic backgrounds rather than qualifi-
cation merits. That is, race and gender unfairly 
privilege some citizens over others. 

In reviewing decades of public opinion 
research on affirmative action, my colleagues 
and I discovered that few, if any, studies exam-
ined how people’s views concerning one tar-
geted beneficiary group (for example, racial 
minorities) were affected by views concerning 
another group (such as women). This question 
bears on the extent to which opinion on affir-
mative action is based on racial prejudice versus 
principled reasoning. A principled position would 
propose that affirmative action is detrimental 
regardless of what group it benefits, because 
“special consideration” based on any charac-
teristic is unfair to other individuals who don’t 
receive such consideration. A prejudiced position  

would mean that people favor some groups 
over others and the less favored groups are less 
deserving of the benefits of affirmative action. In 
theory, principled positions should be consistent 
across groups, and prejudiced positions should 
prefer some groups over others. 

Using a public opinion experiment embed-
ded in a 2003 Gallup Poll, we assessed whether 
people’s group biases led them to support or 
oppose affirmative action because of racial or 
gender cues. In the poll, half the respondents 
were asked an initial question about affirmative 
action programs for women and then were asked 
a follow-up question about affirmative action 
for racial minorities. The other half were asked 
the questions in reverse order. The experiment 
allowed us to determine people’s support for each 
type of affirmative action program when consid-
ered in isolation from the other (based on how 
they responded to whichever question they were 
asked first), and when considered in the context 
of the other (based on how they responded to 
whichever question they were asked second). If 
context affects opinion, that would mean the pub-
lic is prejudiced toward one group relative to the 
other, but if context has no effect on opinion, then 
the public is principled in their policy positions. 

Overall, our results showed that public opin-
ion toward affirmative action is biased by posi-
tive beliefs about women and negative beliefs 
about racial minorities. 

SOURCE: David Wilson,  David W. Moore, Patrick F. McKay, and Derek R. Avery, “Affirmative Action Programs for Women and Minorities: 
Support Affected by Question Order,” Public Opinion Quarterly 73 (2008): 514–22.
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The Effect of Context on Opinion toward Affirmative Action

Support for Affirmative Action for Women

Support for Affirmative Action for Racial Minorities

We found that the public decreases 
its support for affirmative action for 
 women (−6 percent) when considered 
in the context  of affirmative action 
for racial minorities but increases its 
support for affirmative action for racial 
minorities (+7 percent) in the context 
of affirmative action for women.

Separating opinions based on a 
respondent’s race and gender helps 
us understand where the principles 
and prejudices lie. Whites, both male 
and female, decrease their support 
for affirmative action for women, 
when it is considered in the context of 
race; however, blacks are consistent 
regardless of the beneficiary. 

White respondents, both male and 
female, increase their support for 
affirmative action for racial minorities, 
when it is considered in the context of 
gender. Once again, black respondents 
remain consistent regardless of the 
beneficiary. 
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or superior academic qualifications. The Supreme Court agreed, arguing that 
something tantamount to a quota was involved.110

In a second important case, Barbara Grutter sued the University of  
Michigan Law School on the grounds that it had discriminated in a race- 
conscious way against white applicants with grades and law board results equal 
or superior to those of minority applicants. A 5–4 vote aligned the majority of 
the Supreme Court with Justice Lewis Powell’s opinion in Bakke for the first 
time. Powell had argued that diversity in education is a compelling state interest 
and that, constitutionally, race could be considered as a positive factor in admis-
sions decisions. In Grutter v. Bollinger, the Court reiterated Powell’s holding and, 
applying strict scrutiny to the law school’s policy, found that its admissions pro-
cess was narrowly tailored to the school’s compelling state interest in diversity 
because it gave a “highly individualized, holistic review of each applicant’s file,” 
in which race counted but was not used in a “mechanical way.”111 This ruling put 
affirmative action on stronger ground.

In 2016, the Court affirmed this idea by stating that some intrusion on 
equal protection, such as considering race in the college admissions process, 
was warranted by the importance of creating a diverse student body.112 It seems 
that race can be one factor in the admissions process but may not be the single 
or defining criterion for college admission. Public opinion on affirmative action 
remains somewhat divided, with lower support for programs that help racial 
minorities than for those that help women. (See the Analyzing the Evidence 
unit on pp. 118–9.)

CAN RIGHTS AND LIBERTIES BE BALANCED?
As we observed at the beginning of this chapter, the Constitution’s Bill of Rights 
includes both rights and liberties. A liberty is a limit on the government’s intru-
sion into an area such as speech or religious belief. A right, on the other hand, is 
an obligation imposed on the government. When citizens have a right, such as the 
right to vote or to a jury trial, the government must not only respect that right but  
also act vigorously to protect it.

Rights and liberties are essential elements of representative government in 
the United States. Without the liberties enjoyed by American citizens, govern-
ment could become overwhelming. Tyranny could replace governance. Without 
rights, citizens might not be represented and would not be in a position to pro-
tect their liberties. Thus, civil rights and civil liberties are among America’s most 
important promises and aspirations. Perfection is impossible, but we must always 
strive to be better.
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In the November 2016 elections, Republicans won control of the White House 
and both houses of Congress. Since that time, though, only one major piece of  
legislation—a substantial change in the federal tax code—has been enacted, 
mainly because members of Congress could not reach agreement on such key 
matters as health care and infrastructure repair. Congress was again “gridlocked” 
on policies.

Most often, gridlock results from sharp divisions between the two parties. 
This time, conflicts within the Republican Party were to blame. All Republicans, 
for example, had declared themselves opposed to “Obamacare,” the health care 
program developed during the Obama administration. When it came to actually 
repealing the measure, Republicans could not agree on what, if anything, should 
replace the program, and some Republicans found that various constituents, 
including powerful lobby groups like the Pharmaceutical Research and Manufac-
turers of America (PhARMA), strongly supported keeping Obamacare. The GOP 
was divided, and the repeal effort ground to a halt.

The U.S. Congress is the “first branch” of government under Article I of the 
Constitution, and it is also among the world’s most important representative 
bodies. Most such bodies only confirm and give legal status to decisions actually 
made by executives like a president, prime minister, or cabinet. The U.S. Congress 
is one of the few national representative bodies that actually possesses powers of 
governance. It has a good deal of authority over the two most important powers 
of any government: the power of force (control over the nation’s military forces) 
and the power over money.

Specifically, according to Article I, Section 8, Congress can “lay and collect 
Taxes,” pay the government’s debts and establish national bankruptcy laws, 
impose duties (taxes on imported or exported goods), borrow and coin (issue) 
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money, and generally control the nation’s purse strings. It also can “provide for 
the common Defence and general Welfare,” regulate interstate commerce, under-
take public works like roads, acquire and control federal lands, and promote  
science and “useful Arts” by granting patents and copyrights.

In foreign policy, Congress has the power to declare war, deal with piracy, 
regulate foreign commerce, and create and regulate the armed forces and military 
installations. Further, the Senate has the power to decide whether to ratify trea-
ties negotiated by the executive branch (ratification requires a two-thirds vote) 
and to approve the appointment of ambassadors. Capping these powers, Article I,  
Section 8, authorizes Congress to make laws “which shall 
be necessary and proper for carrying into Execution the 
foregoing Powers, and all other Powers vested by this  
Constitution in the Government of the United States, or in 
any Department or Officer thereof.”

In both the domestic and foreign arenas, Congress  
competes for power with the president. This competition 
is consistent with the framers’ ideas about the separation of 
powers. The framers thought that citizens’ liberties would be safest if the powers of 
governance were divided so that no single institution could exercise them on its own.

The fact that Congress is a representative body, however, often complicates 
its ability to govern. Although it is frequently criticized for being slow and unpro-
ductive, procedurally complicated, and uncompromising in its partisan positions, 
these characteristics stem directly from its representative character. Members of 

The framers of the Constitution 
intended for Congress to be the 
“first branch” of the national 
government. Members of 
Congress are expected to  
represent the people and to 
govern, through the legislative 
process.

▪ Why does Congress’s 
representative role sometimes 
seem to interfere with its 
ability to govern effectively?
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Congress are nominated and elected in a particular state or district rather than as 
part of a group selected by national party officials, as in many other democracies. 
Therefore, they are likely to bicker and delay, because they represent a variety 
of groups and interests that demand to hear their perspectives voiced and have 
their interests considered when decisions are made. Sometimes, congressional 
representatives are forced to focus on their constituencies’ particular interests 
rather than on the general good. In this way, Congress can become gridlocked 
and slow to act, particularly when Americans are themselves deeply divided. The  
legislative process is complicated because a representative assembly must find 
ways of balancing minority rights and majority rule, of making decisions while 
still allowing competing claims to be heard and taken into account.

In essence, Congress is slow to act, cumbersome in its procedures, and  
contentious in its discussions because it is a representative institution. In this 
chapter we examine the organization of Congress and the legislative process.

After reading this chapter, you should be able to . . .
▪ Describe how members of Congress represent their constituents

▪ Explain how the electoral system affects who serves in 
Congress and what they do once in office

▪ Identify the major institutional features and rules that shape 
the legislative process (how a bill becomes a law)

▪ Summarize three key powers of Congress: oversight of the executive 
branch, impeachment, and the Senate’s “advice and consent” power

REPRESENTATION
Congress is the most important representative institution in American  
government. The primary responsibility of its members is to their own states 
or districts—their constituencies—not to the congressional leadership, a  
party, or even Congress itself. Yet views differ about what constitutes fair and 
effective representation and about what demands can be made on representa-
tives. Members of Congress must consider these diverse views and demands as 
they represent their constituents (Figure 5.1).

Some members see themselves as having been elected to do the bidding of 
those who elected them, and they act as delegates. Others see themselves as  
having been selected to do what they think is “right,” and they act as trustees. 
Most members are a mix of these two types. And all need to survive the next  
election in order to pursue their chosen role.

constituency
The citizens who reside in the 
district from which an official 
is elected.

delegates
Legislators who vote accord-
ing to the preferences of their 
constituents.

trustees
Legislators who vote accord-
ing to what they think is best 
for their constituents.
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Members not only represent others; they may be representative of others 
as well. The latter point is especially significant in terms of gender and race, 
where such representation is symbolically significant at the very least. Women 
and members of minority groups can serve and draw support, both inside their 
state or district and in the nation at large, from those with whom they share an  
identity. (See Table 5.1 for a summary of demographic characteristics of members 
of Congress.)

As discussed in Chapter 1, we think of our political representatives as our 
agents. Frequent competitive elections are an important means by which constitu-
ents hold their representatives to account and keep them responsive to constituency 
views and preferences. The relationship between representative and constituent is  
similar in some respects to the relationship between lawyer and client or between 
boss and employee. True, the relationship between a member of the House and 
700,000 “bosses” in the district or between a senator and millions of bosses in the 
state is very different in scale from that between a lawyer and an individual client. 
But the criteria of performance are comparable.

figure 5.1

HOW MEMBERS OF CONGRESS REPRESENT THEIR DISTRICTS

MEMBERS OF CONGRESS

Individual
constituents

Organized
interests

District
as a whole

Solve problems with
  agencies 
Provide jobs

Sponsor private bills
Sponsor appointments
  to service academies
Answer complaints

Provide information

Introduce legislation

Intervene with regulatory
  agencies

Obtain federal grants and
  contracts 

Help with importing or 
  exporting

Help in securing favorable
  tax status
Make promotional speeches
  and symbolic gestures

 

Obtain federal projects 

Obtain grants and contracts
  that promote employment 
Support policies that
  enhance economic
  prosperity, safety, cultural
  resources, and so on 

Participate in state and
  regional caucuses
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table 5.1

DEMOGRAPHICS OF MEMBERS OF THE 115TH CONGRESS

HOUSE SENATE

AGE*
Average
Range

58 years
32–87 years

62 years
39–83 years

OCCUPATION**
Business
Education
Law
Public service/politics

179
79

168
194

29
20
50
44

EDUCATION†
High school is highest degree
Associate degree
College degree
Law degree
PhD
MD

18
8

409
167
22
18

0
0

100
55

2
3

RELIGION††
Protestant
Catholic
Jewish
Mormon

241
144
22

7

58
25

8
6

GENDER
Men
Women

89
346

22
78

RACE/ETHNICITY
White
African American
Hispanic/Latino
Asian/Pacific Islander
American Indian

329
48
41
15
2

89
3
5
0
0

CONGRESSIONAL SERVICE
Number serving in first term
Average length of service

       53
   9.4
(4.6 terms)

       7
   10.1 
(1.7 terms)

*Age at beginning of 115th Congress.

**Most members list more than one occupation.

†Education categories are not exclusive (for example, a representative with a law degree might also be 
counted as having a college degree).

††About 98 percent of members cite a specific religious affiliation. Other affiliations not listed here include 
Buddhist, Muslim, Hindu, Greek Orthodox, Unitarian, and Christian Science.

SOURCE: Jennifer E. Manning, “Membership of the 115th Congress: A Profile,” Congressional Research Service, 
January 17, 2018.
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At the very least, we expect representatives to strive constantly to discover the 
interests of their constituencies and to speak for those interests in Congress and 
other centers of government.1 We expect this because we believe that members 
of Congress, like politicians everywhere, are ambitious. For many, this ambition is  
satisfied by maintaining a hold on their present office and advancing up the rungs 
of power in that legislative body. Some, however, may be looking ahead to the next  
level—a Senate seat, their state’s governorship, or even the presidency.2 (This  
means that members of Congress may not be concerned only with their present 
geographic constituency. They may want to appeal to a different geographic con-
stituency, for instance, or seek support from a particular gender, ethnic, or racial  
community.) In each of these cases, the legislator is eager to serve the interests 
of constituents, either to enhance the prospects of reelection or to improve the 
chances of moving to another level.3

House and Senate: Differences in Representation
The framers of the Constitution provided for a bicameral legislature, a legislative 
body consisting of two chambers. As we saw in Chapter 2, the framers intended 
each chamber to serve a different constituency. Members of the House of Repre-
sentatives were to be “close to the people,” elected by popular vote every two years. 
Because they saw the House in this way, the framers gave it a special power: all 
money bills—that is, bills authorizing the government to impose new taxes or to 
spend money for any purpose—were required to originate there. Members of the 
Senate were to be appointed by state legislatures for staggered six-year terms and 
were to be attuned more to the interests of elite society and property owners than 
to those of the general population.

Today, since the Seventeenth Amendment (1913) changed the selection 
method for senators, members of both chambers are elected directly by the  
people. The 435 members of the House are elected from districts apportioned 
(distributed) among the states according to their populations; the 100 members 
of the Senate are elected by state, with two senators from each.

The House and Senate play different roles in the legislative process. In 
essence, the Senate is the more deliberative body—the forum in which all ideas 
can receive a thorough public airing. The House is the more centralized and  
organized body—better equipped to play a role in the routine governmental  
process. In part, this difference stems from the different rules governing the two 
bodies. These rules give House leaders more control over the legislative process 
and encourage House members to specialize in certain legislative areas. The rules 
of the much smaller, more freewheeling Senate give its leadership relatively little 
power and discourage specialization.

Other formal and informal factors contribute to differences between the two 
chambers. Differences in the length of terms and requirements for holding office 
lead to differences in how members of each body develop their constituencies 
and exercise their powers of office. The smaller size and relative economic, social, 

bicameral legislature
A legislative body composed 
of two chambers, or houses.

money bill
A bill concerned solely with 
taxation or government 
spending.
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and cultural uniformity of their districts and the frequency with which they 
must seek reelection make House members more attuned than senators to local 
interest groups with specific legislative agendas—used-car dealers seeking relief 
from regulation, labor unions seeking easier organizing rules, or farmers looking 
for higher subsidies. This was the intent of the Constitution’s drafters—that the 
House of Representatives be the “people’s house” and that its members reflect 
public opinion in a timely manner.

Senators, in contrast, serve larger and more diverse constituencies. As a 
result, they are better able than members of the House to be the agents for groups 
and interests organized on a statewide or national basis. Moreover, with longer 
terms in office, senators have the luxury of considering new ideas or seeking to 
bring together new coalitions of interests, rather than simply serving existing 
ones. This, too, is what the framers intended when they drafted the Constitution.

Ideology: Political Ideas and Beliefs
For much of the late twentieth century, the House displayed more intense  
divisions than the Senate along the lines of party and ideology. Because of their 
more diverse constituencies, senators were more inclined to seek compromises 
than were members of the House, who were more willing to stick to their partisan 
and ideological guns. Beginning with the presidency of George W. Bush, however, 
even the Senate grew more partisan and polarized.

During Barack Obama’s presidency, many of the president’s initiatives dealing 
with the economic crisis, health care, and other areas received virtually no Repub-
lican support. The early days of the Trump presidency looked like a carbon copy of 
the Obama experience, with a firmly Republican House and a Senate boasting a bare 

Republican majority seeking to pass legislation without Demo-
cratic participation. The Democrats played an exclusively opposi-
tional role, as in their united disapproval of Neil Gorsuch and Brett 
Kavanaugh as nominees to the Supreme Court and united oppo-
sition to the tax bill enacted on an almost straight party-line vote 
in 2017. Not a single Democrat voted for the bill, while 12 House 
Republicans voted against it—not enough to block its passage.

The Electoral System
In light of their role as agents for various constituencies in their 
states and districts, and the importance of elections as a mecha-
nism by which principals (constituents) reward and punish their 
agents, senators and representatives are very much influenced 
by electoral considerations. Three factors related to the U.S. elec-
toral system affect who gets elected and what that person does 
once in office. The first factor concerns who decides to run for 
office and which candidates have an edge over others. The second  

Citizens often feel that officials 
who share their race, gender, or 
other demographic characteri
stics will better represent their 
interests in government. Linda 
Sanchez and Loretta Sanchez, 
who are sisters, were elected to 
the House of Representatives 
with support from women’s and 
Hispanic groups.
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factor is the advantage that incumbents have in winning reelection. Finally, the way 
congressional district lines are drawn can greatly affect the outcome of elections.

Running for Office. Voters’ choices are restricted from the start by who 
decides to run for office. In the past, local party officials decided who would run 
for a particular office; they might nominate someone who had a record of service 
to the party, or who was owed a favor, or whose “turn” had come up. Today, few 
party organizations have the power to “slate” candidates in that way. Instead, the 
decision to run for Congress is a more personal choice. One of the most important 
factors determining who runs for office is individual ambition.4 Potential candi-
dates may also assess whether they can raise enough money to mount a campaign 
with a reasonable chance of success using connections to other politicians, inter-
est groups, and the national party organization.

Features distinctive to each congressional district, such as the range of other 
political opportunities there, also affect its field of candidates. For any candidate, 
decisions about running must be made early because once money has been com-
mitted to already-declared candidates, it is harder for new candidates to break 
into a race. Thus, the outcome of a November election is partially determined 
many months earlier, when decisions to run are finalized.5

Incumbency. Incumbency plays a key role in the American electoral system 
and in the kind of representation that citizens get in Washington. Once in office, 
members of Congress are typically eager to remain in office and make politics a 

Major Differences between Members of the House  
and the Senate
 House Senate
Minimum age 25 years 30 years

Minimum length  
of U.S. Citizenship

7 years 9 years

Length of term 2 years 6 years

Seats at stake in  
each election

All Onethird

Number  435; distribution based on  
state populations, with at  
least 1 per state (approximately  
1 per 30,000 people in 1789; 
1 per 700,000 today)

100; 2 per state

Constituency Tends to be local  Both statewide and national

in
 brief

incumbent
A current office holder.
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career. And incumbent legislators have created an array of tools that stack the 
deck in favor of their reelection. Through effective use of these tools, an incum-
bent establishes a reputation for competence, imagination, and responsiveness—
the qualities that most voters look for in a representative.

Perhaps the most important advantage of congressional incumbency is the 
opportunity to serve on legislative committees. Doing so enables members to  
polish their policy credentials, develop expertise, and help constituents, either by 
sponsoring or supporting legislation or by attempting to influence decisions by 
agencies and regulatory commissions on their behalf. By serving on committees, 
incumbents establish a track record of accomplishments that compares favorably 
with the mere promises of potential challengers.

The opportunity to help constituents—and thus gain support in the  
district—goes beyond the particular committees on which a member serves. 
A considerable share of a representative’s time and an even greater share of  
staff members’ time is devoted to constituency service, or casework, which 
includes talking to constituents, providing them with minor services, introduc-
ing special bills and intervening with the bureaucracy for them, and working 
with local officials.

One significant way in which members of Congress serve as agents of  
their constituencies on a larger scale is through patronage, direct services 
and benefits that members provide for their districts, especially making  
partisan appointments to offices and conferring grants, licenses, or special 
favors to supporters.

One of the most important forms of patronage is pork-barrel legislation, 
through which representatives seek to capture federal projects and funds for their 
districts (or states in the case of senators) and thus “bring home the bacon” for 
their constituents. A common form of pork barreling is the earmark, the practice 

casework
Efforts by members of 
Congress to gain the trust and 
support of constituents by 
providing personal services. 
One important type of case-
work is helping constituents 
to obtain favorable treatment 
from the federal bureaucracy.

patronage
Direct services and benefits 
that members of Congress 
provide to their constituents, 
especially making partisan 
appointments to offices and 
conferring grants, licenses, or 
special favors to supporters.

pork-barrel legislation
Appropriations that members 
of Congress use to provide 
government funds for projects 
benefiting their home district 
or state.

Alaska’s proposed “bridge to 
nowhere” became an infamous 
example of porkbarrel legisla
tion after Alaskan members of 
Congress inserted earmarks for 
$320 million into a highway bill. 
The bridge, which would have 
connected the town of Ketchikan 
(left) to an almost uninhabited 
island (right), was never built.
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by which members of Congress insert language into otherwise pork-free bills that  
provides special benefits for their own constituents.6 Congressional rules now 
require that earmarks be explicitly associated with their sponsoring legislators, 
who must list them on their official websites and certify that neither they nor  
family members benefit financially from them.

Finally, all of these incumbent benefits are publicized through another 
incumbency advantage: the franking privilege. Under a law enacted by the first 
U.S. Congress in 1789, members of Congress may send mail to their constituents 
free of charge to keep them informed of governmental business and public affairs. 
The franking privilege provides incumbents with a valuable resource for making 
themselves and their activities visible to voters.

The incumbency advantage is evident in the high rates of reelection: over  
90 percent for House members and nearly 90 percent for senators in recent 
decades (Figure 5.2).7 The advantage is also evident in what is called sophomore 
surge, the tendency for candidates to win a higher percentage of the vote when 
seeking their second term than in their initial victory. With their “brand name,” 
incumbents are in a position to raise campaign funds throughout their term, often 
in quantities that scare off prospective challengers. And even when they draw 
challengers, incumbents are almost always able to outspend them.8

Over the past quarter-century, despite campaign finance regulations seek-
ing to level the playing field, the gap between incumbent and challenger spend-
ing has grown (House) or held steady (Senate). Members of the majority party 
in the House and Senate are particularly attractive to donors who want access 
to those in power.9 Potential challengers are often discouraged not only by an 
incumbent’s war chest advantages but also by the fear that the incumbent simply 

figure 5.2
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SOURCE: OpenSecrets, “Reelection Rates over the Years,” www.opensecrets.org/overview/reelect.php 
(accessed 11/8/18).
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has brought too many benefits to the district or is too well liked or too well known 
to be defeated.10

The role of incumbency also has implications for the social composition of 
Congress. For example, the incumbency advantage makes it harder for women to 
increase their numbers in Congress, because most incumbents are men. Women 
who run for open seats (for which there are no incumbents) are just as likely 
to win as male candidates.11 The Women’s March in Washington and around the 
country in January 2017 and the #MeToo movement, among other factors, have 
led to a record number of women running for the House and Senate in primaries 
and the general election in 2018. Supporters of term limits argue that the incum-
bency advantage and the tendency of legislators to view politics as a career mean 
that very little turnover will occur in Congress unless limits are imposed on the 
number of terms a legislator can serve. However, opponents of term limits argue 
that constant turnover of members would sharply reduce congressional influence  
vis-à-vis the executive branch.

Congressional Districts. The final factor that affects who is elected to Congress 
is the way congressional districts are drawn. Every 10 years, state legislatures must 
redraw congressional districts to reflect population changes. In 1929, Congress 
enacted a law fixing the total number of congressional seats at 435. As a result, when 
states with fast-growing populations gain districts, they do so at the expense of 
states with slower growth. In recent decades, the South and the West have gained 
congressional seats at the expense of the Northeast and the Midwest (Figure 5.3).

Redrawing congressional districts is a highly political process: in most states, 
districts are shaped to create an advantage for the majority party in the state 
legislature, which controls the redistricting process (subject to a possible veto 
by the governor, who may be of a different party). As we will see in Chapter 10, 
this practice, called gerrymandering, can have a major effect on the outcome of  
congressional elections.

The current congressional district map favors the Republican party, which 
gained control of a majority of the state governments in the 2010 elections and 
was able to dominate the redistricting process after the 2010 census. Since that 
time, the GOP has been able to win a higher percentage of congressional seats 
than its share of the popular vote might warrant.

The 2020 elections will set the stage for the next round of redistricting, 
which will apply to the 2022 elections. The performance of the parties in the 
2020 state legislative and gubernatorial elections will be crucial to this endeavor. 
Democrats hope that this time they will be able to turn the tables on the Republi-
cans. Of course, in the case of Senate races, the “districts” are defined by the Con-
stitution. Each state is a district. Accordingly, states with small populations have 
an advantage over more populous states. The 580,000 residents of Wyoming are 
represented by two senators, as are the 40 million residents of California.

Since passage of the 1982 amendments to the 1965 Voting Rights Act, 
race has become a major—and controversial—consideration in drawing voting  

gerrymandering
The drawing of electoral 
districts in such a way as to 
give advantage to one political 
party.
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districts. These amendments, which encouraged the creation of districts in 
which members of racial minorities form decisive majorities, have greatly 
increased the number of minority representatives in Congress. After the 2016 
and 2018 elections, the House has more minority-group members than ever 
before. At the same time, however, the growing number of majority-minority 
districts has meant that the proportions of minority voters in other districts 
have been reduced, raising the possibility that representatives from these  
districts will be less responsive to minority policy concerns.

THE ORGANIZATION OF CONGRESS
Let’s now examine the basic building blocks of congressional organization:  
political parties, the committee system, congressional staff, the caucuses, and the 
parliamentary rules of the House and Senate. Each of these factors plays a key 
role in the process by which Congress formulates and enacts laws. We will also 
look at powers that Congress has in addition to lawmaking and explore the role 
of Congress in relation to the executive.

West
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34 53
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figure 5.3

APPORTIONMENT OF HOUSE SEATS BY REGION, 1960 AND 2010

SOURCE: U.S. Census Bureau, www.census.gov/prod/cen2010/briefs/c2010br-08.pdf, table 1 (accessed 
11/8/18).
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Party Leadership and Organization 
in the House and the Senate
One significant aspect of congressional life is not even part of the official  
organization: political parties. The congressional parties—primarily Democratic 
and Republican in modern times, but also numerous others over the course of 
American history—encourage cooperation, coalitions, and compromise. They 
are the vehicles of collective action by legislators, both for pursuing common  
policy objectives inside the legislature and for competing in election contests 
back home.12 In short, political parties in Congress are the fundamental building 
blocks from which policy coalitions are fashioned to pass legislation and monitor 
its implementation, thereby providing a track record on which members build 
electoral support.

Every two years, at the beginning of a new Congress, the parties in each 
chamber choose leaders. In the House, members gather into partisan groups—
called the party caucus by the Democrats and the party conference by the 
Republicans—to elect leaders and decide other matters of party policy. The 
elected leader of the majority party is later proposed to the whole House and is 
automatically elected to the position of Speaker of the House, the chief presid-
ing officer of the House of Representatives, with voting along straight party lines. 
The House majority caucus or conference then also elects a majority leader, the 
second-in-command to the Speaker. The minority party goes through the same 
process and selects the minority leader. Both parties also elect whips, who line 
up party members on important votes and relay voting intentions to the leaders.

Each member of the House is assigned to several of the chamber’s standing 
committees, as we will discuss shortly. At one time, party leaders strictly con-
trolled committee assignments, using them to enforce party discipline. Today, 
representatives expect to receive the assignments they want, and they resent 
leadership efforts to control assignments. However, in recent years leaders have 
sought to claw back their control over assignments. Their best opportunities to 
use committee assignments as rewards and punishments come when more than 
one member seeks the same seat on a committee.

Generally, representatives seek assignments that will allow them to influ-
ence decisions of special importance to their districts. Representatives from farm 
districts, for example, may request seats on the Agriculture Committee. Seats on 
powerful committees—such as Ways and Means (responsible for tax legislation)  
and Energy and Commerce (responsible for health, energy, and regulatory  
policy)—are especially popular.

Within the Senate, where the vice president is the chief presiding officer, the 
second-ranking official, the president pro tempore (or pro tem, for short), exercises 
mainly ceremonial leadership when the vice president is absent. Usually, the 
majority party designates its most senior-ranking member to serve in this capac-
ity. Real power is in the hands of the majority leader and the minority leader, who 
are each elected by party caucus or conference and together control the Senate’s 

party caucus or party 
conference
A nominally closed party 
meeting to select candidates 
or leaders, plan strategy, or 
make decisions regarding 
legislative matters. Termed 
a caucus in the Democratic 
Party and a conference in the 
Republican Party.

Speaker of the House
The chief presiding officer of 
the House of Representatives. 
The Speaker is elected at the 
beginning of every Congress 
on a straight party vote and is 
the most important party and 
House leader.

majority leader
The elected leader of the 
party holding a majority of 
the seats in the House of 
Representatives or in the 
Senate. In the House, the 
majority leader is subordinate 
in the party hierarchy to the 
Speaker.

minority leader
The elected leader of the party 
holding less than a majority 
of the seats in the House of 
Representatives or Senate.

amgovb15_ptr_ch05_122-157.indd   134 14/11/18   7:20 pm



THE ORGANIZATION OF CONGRESS  135

calendar (the agenda for legislation). In addition, the senators from each party 
elect a whip.

Party leaders reach outside their respective chambers in an effort to enhance 
their power and the prospects for enacting their party programs. One import-
ant external strategy involves fund-raising. In recent years, congressional lead-
ers have frequently established their own political action committees. Interest 
groups are usually eager to contribute to these “leadership PACs” to curry favor 
with powerful members of Congress. The leaders, in turn, use these funds to  
support the various campaigns of their party’s candidates and thereby create a 
sense of obligation to themselves.

In addition to the tasks of organizing Congress, congressional party leaders 
may seek to set the legislative agenda. Since Roosevelt’s New Deal, presidents 
have taken the lead in creating legislative agendas. (This trend will be discussed 
in the next chapter.) But in recent years, congressional leaders, especially when 
facing a White House controlled by the opposing party, have attempted to devise 
their own agendas.

The Committee System
The committee system provides Congress with its second organizational struc-
ture, but it is more a division and specialization of labor than the hierarchy of 
power that determines leadership arrangements.

Six fundamental characteristics define the congressional committee system:

 1. The official rules give each standing committee of the House and Senate 
a permanent status, with a fixed membership, officers, rules, staff, offices, 
and—above all—a jurisdiction that is recognized by all other committees 
and usually by the leadership as well (Table 5.2).

 2. The jurisdiction of each standing committee is defined by the subject 
matter of the legislation it deals with. Except for the Rules Committee 
in the House and the Rules and Administration Committee in the  
Senate, all the important committees are organized to receive  
proposals for legislation and to process them into official bills.  
The House Rules Committee decides the order in which bills come  
up for a vote and the specific rules that govern the length of debate  
and the opportunity for amendments. Rules can be used to help or 
hinder particular proposals.

 3. Standing committees’ jurisdictions usually parallel those of the major 
departments or agencies in the executive branch. There are important 
exceptions, but by and large, the division of labor is designed to parallel 
executive branch organization.

 4. Bills are assigned to standing committees on the basis of subject matter,  
but the Speaker of the House and the Senate’s presiding officer have 
some discretion in the assignment. Most bills “die in committee”; 

standing committee
A permanent legislative 
committee that considers 
legislation within a designated 
subject area.
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that is, they are not sent to the full House or Senate for consideration. 
Ordinarily, this ends a bill’s life. There is only one way for a legislative 
proposal to escape committee processing: a bill passed in one chamber 
may be permitted to move directly to the calendar of the other chamber. 
Even here, however, the bill must receive the full committee treatment 
before passage in the first chamber.

 5. Each standing committee is unique. No effort is made to compose  
the membership of any committee to be representative of the total 
House or Senate membership. Members with a special interest in  
the subject matter of a committee are expected to seek membership  
on it. In both the House and the Senate, each party has established  
a Committee on Committees, which determines the committee 
assignments of new members and of established members who wish 
to change committees.

 6. Traditionally, each standing committee’s hierarchy is based on seniority. 
Seniority is determined by years of continuous service on a particular 

table 5.2

STANDING COMMITTEES OF CONGRESS, 2018*

HOUSE COMMITTEES SENATE COMMITTEES

Agriculture
Appropriations
Armed Services
Budget
Education and the Workforce
Energy and Commerce
Ethics
Financial Services
Foreign Affairs
Homeland Security
House Administration
Intelligence
Judiciary
Natural Resources
Oversight and Government Reform
Rules
Science, Space, and Technology
Small Business
Transportation and Infrastructure
Veterans’ Affairs
Ways and Means

Agriculture, Nutrition, and  
Forestry

Appropriations
Armed Services
Banking, Housing, and 

Urban Affairs
Budget
Commerce, Science, and 

Transportation
Energy and Natural Resources
Environment and Public Works
Finance
Foreign Relations
Health, Education, Labor, and  

Pensions
Homeland Security and 

Governmental Affairs
Judiciary
Rules and Administration
Small Business and 

Entrepreneurship
Veterans’ Affairs

*These are the committees in the 115th Congress (2017–19). Committee names and jurisdictions change over 
time, as does the number of committees. SOURCE: Congress.gov, www.congress.gov/committees (accessed 
7/19/2018).

seniority
The priority or status ranking 
given on the basis of how long 
an individual has served on a 
congressional committee.
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committee, not by years of service in the House or Senate. In general, 
each committee is chaired by its most senior member from the major-
ity party. Since the 1970s, committee chairs have been elected  
by the majority-party members of the full chamber, though normally 
the most senior committee member of that party is still chosen to 
assume the chair.

The Staff System: Staffers and Agencies
A congressional institution second in importance only to the committee sys-
tem is the staff system. Every member of Congress employs a large number of 
staff members, whose tasks include handling constituency requests and, to a 
growing extent, dealing with legislative details and overseeing the activities of 
administrative agencies. Increasingly, staffers bear the primary responsibility 
for drafting proposals, organizing hearings, dealing with administrative agen-
cies, and negotiating with lobbyists. Indeed, legislators typically deal with one 
another through staff rather than through direct, personal contact. Represen-
tatives and senators together employ nearly 11,000 staffers in their Washington 
and home offices.

In addition, Congress employs roughly 2,000 permanent committee staffers. 
These individuals, attached to every House and Senate committee, stay in their 
positions regardless of turnover in Congress and are responsible for administer-
ing the committee’s work, including doing research, scheduling meetings, orga-
nizing hearings, and drafting legislation.

Congress has also established three staff agencies to provide the legislative 
branch with resources and expertise and to enhance its capacity to oversee admin-
istrative agencies, as well as to evaluate presidential programs and proposals.

• The Congressional Research Service performs research for legislators  
who wish to know the facts and competing arguments relevant to policy  
proposals or other legislative business.

• The Government Accountability Office (GAO) can investigate the financial 
and administrative affairs of any government agency or program.

• The Congressional Budget Office (CBO) assesses the economic implications 
and likely costs of proposed federal programs.

Informal Organization: The Caucuses
In addition to the official organization of Congress, there is an unofficial orga-
nizational structure, consisting of the caucuses, or legislative service organi-
zations (LSOs). Caucuses are groups of senators or representatives who share 
certain opinions, interests, or demographic characteristics. They include 
ideological caucuses such as the liberal Democratic Study Group and the  
conservative Freedom Caucus; a large number of caucuses representing  
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particular economic or policy interests, such as the Travel and Tourism  
Caucus, the Steel Caucus, and Concerned Senators for the Arts; and caucuses 
based on shared backgrounds, such as the Congressional Black Caucus, the 
Congressional Caucus for Women’s Issues, and the Hispanic Caucus. All of 
these caucuses try to advance the interests of specific groups by promoting 
legislation, encouraging Congress to hold hearings, and pressing administra-
tive agencies for favorable treatment.

RULES OF LAWMAKING: HOW 
A BILL BECOMES A LAW
The institutional structure of Congress is one key factor that helps to shape the 
legislative process. Equally important are the rules of congressional procedures. 
These rules govern everything from introducing a bill through sending it to the 
president for signing. Not only do they influence the fate of every bill, but they 
also help determine the distribution of power in Congress (Figure 5.4).

Committee Deliberation
Even if a member of Congress, the White House, or a federal agency has spent 
months developing a piece of legislation, it does not become a bill until it is 
submitted officially by a senator or representative to the clerk of the House or  
Senate and referred to the appropriate committee for deliberation. No floor 
action, including discussion or votes on any bill, can occur until the committee 
with jurisdiction over it has taken all the time it needs to deliberate.

During its deliberations, the committee typically refers the bill to a subcom-
mittee, which may hold hearings, listen to expert testimony, and amend the pro-
posed legislation before referring it to the full committee for consideration. The 
full committee may accept the recommendation of the subcommittee or hold its 
own hearings and prepare its own amendments. Or, even more frequently, the 
committee and subcommittee may do little or nothing with a bill and simply 
allow it to die in committee.

Once a bill’s assigned committee or committees in the House have taken 
action, the bill must pass through the Rules Committee. This powerful commit-
tee determines the rules that will govern action on the bill on the House floor. 
In particular, the Rules Committee allots the time for debate and decides the 
extent to which amendments to the bill can be proposed from the floor. A bill’s 
supporters generally prefer a closed rule, which severely limits floor debate and 
amendments. Opponents usually prefer an open rule, which permits potentially 
damaging floor debate and makes it easier to add amendments that may cripple 
the bill or weaken its chances for passage.

closed rule
The provision by the House 
Rules Committee that restricts 
the introduction of amend-
ments during debate.

open rule
The provision by the House 
Rules Committee that permits 
floor debate and the addition 
of amendments to a bill.
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HOW A BILL BECOMES A LAW

*Points at which the bill can be amended.

†Points at which the bill can die.
‡If the president neither signs nor vetoes the bill within 10 days, it automatically becomes law.
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Debate
Before members vote on a bill that has been reported out of committee, support-
ers and opponents of the bill speak for or against it on the chamber floor. Party 
control of the legislative agenda is reinforced by the rule giving the Speaker of the 
House and the majority leader of the Senate the power to recognize members—
or not—in order for them to speak during debate. Usually, the chair knows well 
in advance the purpose for which a member intends to speak, and spontaneous 
efforts to gain recognition often fail. For example, the Speaker may ask, “For what 
purpose does the member rise?” before deciding whether to grant recognition.

In the House, a bill’s sponsor and its leading opponent control virtually all of 
the time allotted by the Rules Committee for debate on the bill. These are almost 
always the chair and the ranking minority member of the committee that pro-
cessed the bill—or those they designate. These two participants have the power 
to allocate most of the debate time in small amounts to members seeking to speak 
for or against the measure.

In the Senate, other than the power of recognition, the leadership has much 
less control over the floor debate. Indeed, the Senate is unique among the world’s 
legislative bodies for its commitment to unlimited debate. Once given the floor, a 
senator may speak for an unlimited time unless a three-fifths majority (60 senators) 
votes to end debate—a procedure called cloture.

Through this tactic of speaking at great length, called the filibuster, on a 
number of memorable occasions a small minority or even one individual in the 
Senate has successfully prevented action on legislation supported by the majority.  
During the 1950s and 1960s, for example, opponents of civil rights legislation 
often tried to block it by filibustering. The filibuster remains powerful today, 
though Senate rule changes have reduced its value for blocking the confirma-
tion of executive and judicial appointments (it still may be used against Supreme 
Court nominations).

Conference Committee: Reconciling 
House and Senate Versions of a Bill
Getting a bill out of committee and through both houses of Congress is no  
guarantee that it will be enacted into law. Frequently, bills that began with  
similar provisions in both chambers emerge from them quite different from 
one another. For example, a bill may be passed unchanged by one chamber but 
undergo substantial revision in the other. If the first chamber will not simply 
accept the other’s changes, a conference committee composed of the senior 
members of the committees or subcommittees that initiated the bills in both 
chambers may be required to iron out differences.

Sometimes, members or leaders will let provisions they find objectionable 
pass on the floor with the idea that they will be eliminated in conference. Usually, 
conference committees meet behind closed doors. Agreement requires majority  
support from both the House and the Senate delegations. Legislation that  

conference committee
A joint committee created 
to work out a compromise 
between House and Senate 
versions of a bill.

cloture
A procedure by which three-
fifths of the members of the 
Senate can set a time limit on 
debate over a given bill.

filibuster
A tactic in which members 
of the Senate prevent action 
on legislation they oppose by 
continuously holding the floor 
and speaking until the majority 
abandons the legislation. Once 
given the floor, senators have 
unlimited time to speak, and a 
cloture vote by three-fifths of 
the Senate is required to end a 
filibuster.
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emerges from a conference committee is more often a compromise than a clear 
victory by one set of political forces over another.

When a bill comes out of conference, it faces one more hurdle. Before it can 
be sent to the president for signing, the House-Senate conference report must be 
approved on the floor of each chamber. Usually, such approval is given quickly. 
Occasionally, however, opponents use this one last opportunity to defeat a piece 
of legislation.

Presidential Action
Once adopted by the House and Senate, a bill goes to the president, who may 
choose to sign the bill into law or veto it. The veto is the president’s constitutional 
power to reject a piece of legislation. To veto a bill, the president returns it within 
10 days to the chamber of Congress in which it originated, along with a statement 
of objections to it. The bill is also rejected if Congress adjourns during the 10-day 
period and the president has taken no action; this outcome is called a pocket veto.

The possibility of a presidential veto affects how willing members of Con-
gress are to push for different pieces of legislation at different times. If they think 
the president is likely to veto a proposal, they might shelve it for a later time. 
Alternatively, the sponsors of a popular bill opposed by the president might push 
for passage to force the president to pay the political costs of vetoing it.13

A presidential veto may be overridden by a two-thirds vote in both the House 
and the Senate. A veto override delivers a stinging blow to a president, and pres-
idents will often back down from a veto threat if they believe that Congress will 
override the veto.

HOW CONGRESS DECIDES
What determines the kinds of legislation that Congress ultimately produces? The 
process of creating a legislative agenda, drawing up a list of possible measures, 
and deciding among them is very complex, and a variety of influences from inside 
and outside government play important roles. External influences include a  
legislator’s constituency and various interest groups. Influences from inside gov-
ernment include party leadership, congressional colleagues, and the president 
(see Timeplot on pp. 142–3). Let’s examine each of these influences individually 
and then consider how they interact to produce congressional policy decisions.

Constituency
Because members of Congress want to be reelected, their constituents’ views 
have a key influence on their decisions. Yet constituency influence is not 
straightforward. In fact, most constituents do not even know which policies 
their representatives support. The number of citizens who do pay attention to 

veto
The president’s constitu-
tional power to reject acts of 
Congress.

pocket veto
A veto that occurs automati-
cally when Congress adjourns 
during the 10 days a president 
has to approve a bill and the 
president has taken no action 
on it.
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such matters—the attentive public—is usually very small. Nonetheless, members 
of Congress worry about what their constituents think because they realize that 
the choices they make may be used as ammunition by an opposing candidate  
in a future election. In this way, constituents may affect congressional policy 
choices even when there is little direct evidence of their influence.14

For example, because a large number of voters will not support a  
candidate who opposes cuts to mandatory spending programs such as  
Medicare, legislators are unwilling to support such cuts even as those  
programs approach unsustainable levels (see Analyzing the Evidence on  

pp. 144–5). Similarly, even Republicans in Congress not person-
ally inclined to support very conservative positions on issues like  
abortion and gun control do so because they fear that angry  
voters will support a more conservative Republican in the next  
primary election.

Interest Groups
Interest groups are another important external influence on the  
policies that Congress produces, and interest groups that can  
mobilize followers in many districts may be especially influential 

The National Riffle Association 
(NRA) is an interest group 
representing gun owners that 
has been successful in lobbying 
Congress against legislation 
restricting Second Amendment 
rights. The NRA also endorses or 
opposes candidates at all levels 
of government based on their 
assessment of the candidates’ 
support of gun rights, which 
directly influences how NRA 
members vote.
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in Congress. The small business lobby, for example, played an important role 
in defeating President Bill Clinton’s proposal for comprehensive health care 
reform in 1993–94. Because of the mobilization of networks of small businesses 
across the country, virtually every member of Congress had to take the views of 
small businesses into account.

In 2009, precisely for this reason, the Obama administration brought 
small business groups into the early planning process for health care reform. 
Today, Republican members of Congress, even though committed to replacing 
Obamacare, feel pressure from citizen groups, the insurance industry, the phar-
maceutical industry, and others who depend on features of the Affordable Care 
Act to take an “amend it, don’t end it” approach, causing great complications for 
President Trump and Republican congressional leaders. After failing to “end 
it” in 2017, Trump has been dismantling pieces of the Obamacare apparatus by 
executive order (and doing so at least partly with insurance and small business  
interests in mind).

In addition to mobilizing voters, interest groups contribute money. In the 
2018 election cycle, interest groups and PACs donated many millions of dollars 
in campaign contributions to incumbent members of Congress and challeng-
ers. What does this money buy? A popular conception is that it buys votes—in 
effect, bribes. Although the vote-buying accusation makes for good campaign  
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Why Congress Can’t Make Ends Meet
Contributed by David M. Primo, University of Rochester

For most of the past half-century, Congress 
has chosen to exercise its constitutionally 

granted “power of the purse” by authorizing 
spending in excess of revenues. The result of this 
deficit spending is a federal debt that stood at 
over $20 trillion at the end of 2017.   

How did we get here? The answer begins 
with congressional rules. In the 1970s, Congress 
constructed a budget process under which 
entitlement programs, such as Social Security 
and Medicare, were left to operate on “autopi-
lot,” meaning that spending on these programs 
is mandatory and continues to increase unless 
Congress intervenes. 

Reforming the process is easier said than 
done. Some scholars point to the success of the 
U.S. states in balancing their budgets as a model 
for Congress. Every state except for Vermont 
requires a balanced budget, and research shows 

that deficits and spending are lower in states 
with constitutional, effectively enforced budget 
rules.1

The federal government has no such constitu-
tional rule and is unlikely to implement one any-
time soon, meaning that Congress has to rely on 
internal enforcement of its budget rules. Because 
it is much easier to break the rules than to reach 
bipartisan agreement on difficult spending and 
tax policy questions, Congress has not managed 
to meet its own budget deadlines in over twenty 
years.

As the population ages and health care costs 
increase, programs on autopilot are soaking up 
an increasing share of government spending. In 
every year since 1990, mandatory spending has 
exceeded discretionary spending, and the gap 
is projected to widen significantly in the coming 
decades.

analyzing the evidence

SOURCE: Congressional  Budget Office  
and Office of Management and Budget
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SOURCE: Robert J. Blendon and John M. Benson, “The Public and Conflict over Future Medicare Spending,”  New England Journal  
of Medicine 369 (2013): 1072.

If Congress is not able to design effective budget 
rules to overcome institutional inertia, the federal 
government’s debt will continue to grow, with 
future generations being left with a big bill to 
pay. Legislators, however, are reluctant to insist 
on reforms in these areas for fear of upsetting 
their constituents and losing their seats in Con-
gress. In a 2013 survey, very few voters said they 

would be more likely to support a candidate who 
wanted to cut Medicare to reduce the deficit; in 
fact, a majority of voters in all age groups but 
one said they would be less likely to support that 
candidate. The exception? Young people aged 18 
to 29, who cast ballots at much lower rates than 
older voters.

Opposition to Medicare Cuts

This survey asked, “If a candidate for Congress supports making major cuts in Medicare spending to reduce the 
federal budget deficit, would that make you more likely or less likely to vote for that candidate specifically because of 
this issue, or would it not make much difference in your vote?” 
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rhetoric, it has little factual support. Studies by political scientists show only  
minimal evidence that contributions from large PACs influence congressional 
voting patterns.15

If contributions don’t buy votes, what do they buy? Our claim is that they 
influence legislative behavior in ways difficult for the public to observe and 
for political scientists to measure. The institutional structure of Congress and, 
in particular, the various powers available to members through the committee  
system offer several different kinds of opportunities for influence.

• Proposal power enables members of relevant committees to introduce 
legislation that favors contributing groups.

• Gatekeeping power enables them to block legislation that harms such 
groups. (The exclusion of certain provisions from a bill is just as much an 
indicator of PAC influence as the inclusion of others. The difference is 
that it is hard to measure what you don’t see.)

• Oversight power enables committee members to intervene in bureaucratic 
decision making on behalf of contributing groups.

The point is that voting on the floor—the alleged object of campaign contri-
butions, according to the vote-buying hypothesis—is a highly visible public act, 
one that can easily get members in trouble with their broader electoral consti-
tuencies. The committee system, in contrast, provides numerous opportunities 
for legislators to deliver to PAC contributors and other donors “services” that 
are more subtle and hidden from public view. Thus, we suggest that the most 
appropriate places to look for traces of campaign contribution influence are 
in the manner in which committees deliberate, mark up proposals, and block  
legislation from the floor.

In addition to mobilizing voters and contributing campaign funds, interest 
groups convey information. Although legislators become specialists, gain exper-
tise, and hire skilled staff to assist them, for much of the specialized knowledge 
they need, especially about how aspects of policy will affect local constituencies, 
they depend on lobbyists. Informational lobbying is a very important activity in 
Washington. Interest group spending on lobbying far exceeds that on campaign 
contributions.16

Party Discipline
In both the House and the Senate, party leaders seek to influence their respective 
members’ behavior. This influence, sometimes called party discipline, was once 
so powerful that it dominated the lawmaking process. Because of their control of 
patronage and the nominating process, party leaders could often command the 
allegiance of more than 90 percent of their members. A vote on which 50 per-
cent or more of the members of one party take a particular position while at least  
50 percent of the members of the other party take the opposing position is called 
a party vote.

party vote
A roll-call vote in the House 
or Senate in which at least 
50 percent of the members 
of one party take a particu-
lar position and are opposed 
by at least 50 percent of the 
members of the other party.
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At the beginning of the twentieth century, most roll-call votes in the House 
of Representatives were party votes. Today, primary elections have deprived party  
leaders of the power to decide who receives the party’s official nomination. The 
patronage resources available to the leadership, moreover, have become quite limited.  
As a result, though leaders continue to exercise some influence, party-line voting 
today is a matter of shared beliefs within each party more than of leadership power.

Typically, party unity is greater in the House than in the Senate. House rules 
grant greater procedural control of business to the majority- and minority-party 
leaders, thus giving them more influence over their members. In the Senate, how-
ever, the leadership has few controls over its members. Party unity has increased 
as a consequence (Figure 5.5). The 115th Congress (the first two years of the 
Trump presidency) witnessed continued high party unity in both chambers,  
and high opposition between them as well, especially in the House. In the  
first six years of the Obama administration, party voting in both chambers was 
strong. Republican votes supporting Obama initiatives were quite rare. After the 
Republicans won complete control of Congress in the 2014 midterm elections, 
however, they had to assume some responsibility for governing; a degree of  
bargaining between them and the minority Democrats emerged as a consequence.

This ideological gap has been especially pronounced since 1980  
(Figure 5.6). By the end of President Obama’s second term, in 2016, party 
polarization had produced gridlock, a state of affairs in which virtually no  
legislation could be enacted. These differences certainly help to explain roll-
call divisions between the two parties. Ideology and background, however, are 
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figure 5.5

PARTY UNITY SCORES BY CHAMBER

analyzing  
the evidence
Party voting increased in  
the 1970s and has remained 
fairly high since then. What 
contributes to party voting?

NOTE: The scores represent the percentage of recorded votes on which the majority of one party voted 
against the majority of the other party.

SOURCES: Voteview, “Party Unity Score,” http://voteview.com/Party_Unity.htm (accessed 9/16/13); “2015 Vote 
Studies: Party Unity Remained Strong,” CQ Weekly, February 8, 2016; 2016 and 2017 scores compiled by authors.

roll-call vote
Voting in which each  
legislator’s yes or no vote is 
recorded.
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only a piece of the explanation of party unity. The other piece has to do with 
organization and leadership.

Although party organization has weakened over the last century, today’s 
party leaders still have some resources at their disposal: (1) committee assign-
ments, (2) access to the floor, (3) the whip system, (4) logrolling, and (5) the 
presidency. These resources are often very effective in securing the support of 
party members.

figure 5.6

THE WIDENING IDEOLOGICAL GAP BETWEEN THE PARTIES

SOURCE: Voteview, http://voteview.com/Party_Unity.htm (accessed 8/15/16); 2017–18 updates compiled  
by author.
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Committee Assignments. Leaders can create debts among members by help-
ing them get favored committee assignments. These assignments are made early 
in the congressional careers of most members and cannot normally be taken from 
them if they later resist party discipline. Nevertheless, if the leadership goes out 
of its way to help a member acquire a preferred assignment, this effort is likely 
to create a bond of obligation that can be called on without any other payments 
or favors.

Access to the Floor. The most important everyday resource available to 
the parties is control over access to the floor. With thousands of bills awaiting 
passage and most members clamoring for access in order to influence a bill or 
to publicize themselves, floor time is precious. In the House, the Speaker, as 
head of the majority party (in consultation with the minority leader), allocates 
large blocks of floor time. More important, the Speaker of the House and the 
majority leader in the Senate possess the power of recognition. This impres-
sive authority can be used to block a piece of legislation completely or to frus-
trate a member’s attempts to speak on a particular issue. Because the power 
is significant, members of Congress usually attempt to stay on good terms  
with the Speaker and the majority leader to ensure that they will continue to 
be recognized.17

The Whip System. Some influence comes to party leaders through the  
whip system, which is primarily a communications network. Between 12 and 
20 assistant and regional whips are selected by geographic zones to operate at 
the direction of the majority or minority leader and the House or Senate whip. 
They take polls of their party’s members to learn the members’ intentions on spe-
cific bills. This information tells the leaders whether they have enough support 
to allow a vote and whether the vote is so close that they need to put pressure on 
a few swing votes. Leaders also use the whip system to convey their wishes and 
plans to the members.18

Logrolling. An agreement between two or more members of Congress who 
have nothing in common except the need for mutual support is called logrolling. 
The agreement states, in effect, “You support me on bill X, and I’ll support you 
on another bill of your choice.” Since party leaders are the center of the com-
munications networks in the two chambers, they can help members create large 
logrolling coalitions. Hundreds of logrolling deals are made each year. Although 
there are no official record-keeping books, it would be a poor party leader whose 
whips did not know who owed what to whom.

The Presidency. Of all the influences that maintain the sharpness of party  
lines in Congress, the presidency is probably the most important. Indeed, pres-
idential influence is a key feature of party discipline in Congress. Since the late 
1940s, under President Truman, presidents each year have identified a number 
of bills to be considered part of the administration’s program. By the mid-1950s, 

logrolling
Agreements among members 
of Congress to vote for one 
another’s bills.

whip system
A party communications 
network in each house of 
Congress. Whips poll their 
party’s members to learn the 
members’ intentions on spe-
cific bills and also convey the 
leadership’s views and plans to 
members.
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both parties in Congress had begun to look to the president for these propos-
als, which became the most significant part of Congress’s agenda. Support for or 
opposition to the president’s program has become a criterion for party loyalty, 
and party leaders in Congress are able to use it to rally some members.

Weighing Diverse Influences
Clearly, many factors affect congressional decisions. But at various points in 
the decision-making process, some factors are more influential than others. For 
example, interest groups may be more effective at the committee stage, when 
their expertise is especially valued and their visibility is less obvious. Because 
committees play a key role in deciding which legislation reaches the floor of 
the House or Senate, interest groups can often put a halt to bills they dislike, or 
they can ensure that options that do reach the floor are ones they support. Once  
legislation reaches the floor and members of Congress are deciding among alter-
natives in visible roll-call votes, constituent opinion becomes more important.

The influence of the external and internal forces described in the preceding 
section also varies according to the kind of issue under consideration. On policies 
of great importance to powerful interest groups—farm subsidies, for example—
those groups are likely to have considerable influence. On other issues, members 
of Congress may be less attentive to narrow interest groups and more willing 
to consider what they see as the general interest. The Policy Principle box on  
p. 152 gives an example of how members of Congress, who want to be reelected,  

Party Discipline
The influence that party leaders have over the behavior of their party members is 
maintained in a number of ways:

▪ Committee assignments: By giving favorable committee assignments to  
members, party leaders create a sense of obligation.

▪ Access to the floor: The Speaker of the House and ranking committee members 
of the Senate control the allocation of time for floor debate on bills; legislators 
want to stay on good terms with these party leaders so that their bills get  
floor time.

▪ Whip system: The system allows party leaders to keep track of how many votes 
they can count on for a bill; if the vote is close, they can try to influence  
members to switch sides.

▪ Logrolling: Party leaders help arrange deals between members to support one 
another’s legislation because each needs the vote.

▪ Presidency: The president’s legislative proposals are often the most important 
part of Congress’s agenda. Party leaders use partisan support for or opposition 
to the president’s program to rally members.

in
 brief
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are seeking to demonstrate their interest in addressing their constituents’  
concerns by introducing more bills in response to the growing opioid epidemic.

BEYOND LEGISLATION: ADDITIONAL 
CONGRESSIONAL POWERS
In addition to the power to make the law, Congress has a variety of other ways to 
influence the process of government. As we saw in Chapter 2, the Constitution 
gives the Senate veto power over treaties and appointments. And Congress has 
drawn to itself a number of other powers through which it can share with the 
other branches the capacity to administer the laws.

Oversight
Oversight, as applied to Congress, refers not to something neglected but to the 
effort to oversee or supervise how the executive branch carries out legislation. 
Individual senators and members of the House can engage in a form of oversight 
simply by calling or visiting administrators, sending out questionnaires, or talking 
to constituents about programs. But in a more formal sense, oversight is carried 
out by committees or subcommittees of the Senate or House, which conduct 
hearings and investigations to analyze and evaluate bureaucratic agencies and 
the effectiveness of their programs. The purpose may be to locate inefficiencies 
or abuses of power, to explore the relationship between what an agency does and 
what a law intended, or to change or abolish a program.

Most programs and agencies are subject to some oversight every year during 
the course of hearings on appropriations—that is, the funding of agencies and 
governmental programs. Committees and subcommittees have the power to sub-
poena witnesses, administer oaths, cross-examine, compel testimony, and bring 
criminal charges for contempt (refusing to cooperate) and perjury (lying).

Hearings and investigations resemble each other in many ways, but they dif-
fer on one fundamental point: A hearing is usually held on a specific bill, and the 
questions asked there are usually intended to build a record with regard to that 
bill. In an investigation, the committee or subcommittee examines a broad area 
or problem and then concludes its investigation with one or more proposed bills.

The 2004 Senate hearings on the abuse of prisoners in Iraq’s Abu Ghraib 
prison are one example of an investigation. Many Democrats and some Repub-
licans complained that congressional oversight of the entire Iraq War had been 
too lax. Reflecting on the prison abuse scandal, Representative Christopher 
Shays (R-Conn.) stated, “I believe our failure to do proper oversight has hurt our  
country and the administration. Maybe they wouldn’t have gotten into some of 
this trouble if our oversight had been better.”19

oversight
The effort by Congress, 
through hearings, investiga-
tions, and other techniques, to 
exercise control over the  
activities of executive  
agencies.

amgovb15_ptr_ch05_122-157.indd   151 14/11/18   7:20 pm



Congress’s piecemeal approach to the opioid epidemic has 
disappointed advocates.

the policy principle
CONGRESS AND THE OPIOID EPIDEMIC

Almost 64,000 people died of drug overdoses in 
2016, and the majority of those deaths involved 
opioid drugs such as heroin, prescription pain-

killers, and fentanyl (a synthetic opioid). An estimated  
2 million Americans suffer from an opioid use disorder.1  
The Centers for Disease Control and Prevention calcu-
lated the economic burden of prescription drug misuse 
(just one part of the opioid epidemic) at nearly $80 billion  
a year. Among Americans, 43 percent view the use of 
prescription pain drugs as a very serious or extremely 
serious problem in their communities, and 37 percent say 
the same about heroin.2

Awareness of this growing opioid epidemic has also 
reached Capitol Hill. During the 115th Congress (2017–18), 
members introduced more than 200 separate bills  
mentioning opioids, and during the 114th (2015–16),  
153 such bills were introduced—a very significant in-
crease from the previous two Congresses. In the 113th, 
only 24 bills even mentioned the word “opioid,” and in 
the 112th there were only four3.

One reason for this proliferation of bills addressing 
the same policy issue is that members of Congress, who 
want to be reelected, seek to demonstrate their interest in 
addressing their constituents’ concerns. The institutional 
rules of Congress, specifically the fragmentation of  
authority between chambers and across numerous com-
mittees, have contributed to the fragmented approach.

One concern about Congress’s approach to the prob-
lem is the use of discretionary spending (common practice 
in federal policy making), which requires yearly action by 
the appropriation process to actually allocate any funding 
to the program. Significant funding to address the opioid 
crisis was included in the Bipartisan Budget Act of 2018—with 
$4.6 billion budgeted for law enforcement, prevention, and 
treatment programs. But because the new funds are dis-
cretionary spending rather than mandatory spending (see 
Chapter 13), it is uncertain whether Congress will continue 
to fund these efforts at this level in future years.

This congressional response to the opioid epidemic  
reflects a common pattern described by political scientists 

Timothy Conlan, Paul Posner, and David Beam, who identify 
four common pathways by which policies are inacted.4 
One of their pathways is the “symbolic pathway,” which 
is characterized by the following sequence of events: the 
public becomes aware of a problem that must be solved, 
and Congress takes action to respond. However, members 
of Congress have a greater incentive to respond quickly 
than to craft comprehensive and substantive legislative 
solutions. As a result, policies that take shape via the  
symbolic pathway are often underfunded or poorly  
coordinated, and therefore less effective on the ground.

THINK IT THROUGH

1. Why were so many separate bills related to the 
opioid epidemic introduced in the 115th Congress? Is 
this an example of members of Congress represent-
ing their constituents effectively?

2. What are the advantages and disadvantages of 
having so many different congressional committees 
involved in making policy on this issue? 

1 U.S. Department of Health and Human Services, “The Opioid Epidemic by the Numbers,” www.hhs.gov/opioids/sites/default/files/2018-01/opioids-
infographic.pdf (accessed 7/17/18).
2 Associated Press-NORC Center for Public Affairs Research, “Americans Recognize the Growing Problem of Opioid Addiction,” Issue Brief, April 2018, www 
.apnorc.org/PDFs/Opioids%202018/APNORC_Opioids_Report_2018.pdf.
3 Congress.gov, www.congress.gov (accessed 7/17/18).
4 Timothy J. Conlan, Paul L. Posner, and David R. Beam, Pathways of Power: The Dynamics of National Policymaking (Washington, DC: Georgetown 
University Press, 2014).

amgovb15_ptr_ch05_122-157.indd   152 14/11/18   7:20 pm



BEYOND LEGISLATION: ADDITIONAL CONGRESSIONAL POWERS  153

Advice and Consent: Special Senate Powers
The Constitution gives the Senate a special power—one that is not based on 
lawmaking. The president has the power to make treaties and to appoint  
top executive officers, ambassadors, and federal judges—but only “with  
the Advice and Consent of the Senate” (Article II, Section 2). For treaties, 
two-thirds of senators present must approve; for appointments, a majority  
is required.

The Senate only occasionally exercises its power to reject treaties and 
appointments. For appointments, more common than rejection is a senatorial 
hold, which any senator may place indefinitely on the confirmation of a mid- or 
lower-level presidential appointment. Sometimes these holds are “principled,” 
but occasionally they aim to wring concessions from the White House on mat-
ters unrelated to the appointment. During George W. Bush’s administration, 
Senate Democrats prevented final confirmation votes on a dozen especially  
conservative judicial nominees. Of course, Republicans had done the same 
thing to many liberal judicial nominations in the Clinton administration, and 
they continued the practice in the Obama administration. To counter this most 
recent GOP obstruction, Democrats changed the rules to make it easier for 
judicial appointments to move forward. Democrats later had reason to regret 
this tactic when Republicans changed the rules again to make it impossible 
for Democrats to block President Trump’s appointment of Neil Gorsuch to  
the Supreme Court (see Chapter 8).

Most presidents make every effort to take potential Senate opposition  
into account in treaty negotiations, and they frequently resort to executive 
agreements with foreign powers instead of treaties when they find the  

In 2017 and 2018, House and 
Senate committeees held hear
ings to look into allegations of 
Russian meddling in the 2016 
presidential election. Democrats 
sought to use the hearings to 
suggest that Russian hackers 
had worked to help Donald 
Trump, while Republicans 
seemed more concerned with 
how the FBI, under director 
James Comey (pictured here), 
handled the case.

executive agreement
An agreement between the 
president and another country 
that has the force of a treaty 
but does not require the 
Senate’s “advice and consent.”
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prospects of Senate consent unlikely. The Supreme Court has held that such  
agreements are equivalent to treaties, but they do not need Senate approval.20  
However, Congress can refuse to appropriate the funds needed to implement  
an agreement and in this way, for example, modify or even cancel agreements 
to provide economic or military assistance to foreign governments. In the past, 
presidents sometimes concluded secret agreements without informing Congress. 
In 1972, however, Congress passed the Case Act, which requires that the presi-
dent inform Congress of any executive agreement within 60 days of its having 
been reached.

Impeachment
The Constitution also grants Congress the power of impeachment over the 
president, vice president, and other executive officials. To impeach means to 
charge a government official with “Treason, Bribery, or other high Crimes and 
Misdemeanors,” and bring that official before Congress to determine guilt. 
The procedure is similar to a criminal indictment in that the House of Rep-
resentatives acts like a grand jury, voting (by simple majority) on whether the 
accused ought to be impeached. If a majority of the House votes to impeach, 
the impeachment trial is held in the Senate, which acts like a trial jury by vot-
ing whether to convict and remove the person from office. (This vote requires 
a two-thirds majority.)

Controversy over Congress’s impeachment power has arisen over the mean-
ing of “high Crimes and Misdemeanors.” A strict reading of the Constitution sug-
gests that the only impeachable offense is an actual crime. But a more commonly 
agreed-on definition is that an impeachable offense is whatever the majority of 
the House of Representatives considers it to be at a given time. In other words, 
impeachment, especially of a president, is a political decision.

During the course of American history, only two presidents have been 
impeached. In 1867, President Andrew Johnson, a southern Democrat who had 
battled a congressional Republican majority over Reconstruction, was impeached 
by the House but saved from conviction by one vote in the Senate. In 1998, Presi-
dent Bill Clinton was impeached for perjury and obstruction of justice arising 
from his sexual relationship with a White House intern, Monica Lewinsky. At the 
conclusion of a Senate trial in 1999, Democrats, joined by a handful of Republi-
cans, acquitted Clinton of both charges.

DOES CONGRESS WORK?
Congress is both a representative assembly and a powerful institution of govern-
ment. In assessing its effectiveness, we focus on both its representative character 
and the efficiency with which it is able to get things done.

impeachment
Charging a government 
official (president or other) 
with “Treason, Bribery, 
or other high Crimes and 
Misdemeanors,” and bringing 
that official before Congress 
to determine guilt.
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Consider representation first. A representative claims to act or speak for some 
other person or group. But how can one person be trusted to speak for another? 
How do we know that those who call themselves our representatives are actually 
speaking on our behalf, rather than simply pursuing their own interests?

As we saw earlier in the chapter, legislators vary in the weight they give to 
personal priorities and to the things desired by campaign contributors and past 
supporters. Some see themselves as delegates, elected to do the bidding of those 
who sent them to Congress. Others see themselves as trustees, selected to do 
what the legislator thinks is “right.” Most legislators are mixes of these two types. 
Frequent, competitive elections are an important means by which constituents 
hold their representatives to account and keep them responsive to constituency 
views and preferences.

Indeed, taking care of constituents explains a lot of the legislation that Con-
gress produces. It is not too much of an exaggeration to suggest the following 
list of individuals whose support is necessary in order to get a measure through 
Congress and signed into law:

• A majority of the authorizing subcommittees in the House and Senate 
(probably including the subcommittee chairs)

• A majority of the full authorizing committees in the House and Senate 
(probably including the committee chairs)

• A majority of the appropriations subcommittees in the House and Senate 
(probably including the subcommittee chairs)

• A majority of the full appropriations committees in the House and Senate 
(probably including the committee chairs)

• A majority of the House Rules Committee (including its chair)

• A majority of the full House

• A majority—possibly as many as 60 votes, if needed to shut down a  
filibuster—of the Senate

• The Speaker and majority leader in the House

• The majority leader in the Senate

• The president

This list includes an extraordinarily large number of public officials. With so 
many hurdles to clear for a measure to become a law, its benefits must be spread 
broadly. It is as though a bill must travel on a toll road past a number of tollbooths, 
each with a collector extending a hand for payment. Frequently, features of the 
bill are drafted initially or revised so as to be more inclusive, spreading the bene-
fits widely among members’ districts. This is the distributive tendency.

The distributive tendency is part of the American system of representative 
democracy. Legislators, in advocating the interests of their constituents, are eager 
to advertise their ability to deliver for their state or district. They maneuver to 
put themselves in a position to claim credit for good things that happen there 
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and to duck blame for bad things. Doing so is the way they earn trust back home, 
discourage strong challengers in upcoming elections, and defeat those who run 
against them. This job requirement means that legislators must take advantage of 
every opportunity that presents itself. In some instances, as in our earlier discus-
sion of the pork barrel, the results may seem bizarre. Nevertheless, the distribu-
tive tendency is a consequence of how Congress was designed to work.

Another consequence of Congress’s design is almost the opposite of the dis-
tributive tendency: the tendency toward the status quo. The U.S. Congress has 
more veto points than any other legislative body in the world. If any of the indi-
viduals that we just listed says no, a bill dies. Some celebrate this design because it 
makes it unlikely that the government will institute changes in response to super-
ficial fluctuations in public opinion. The design of Congress does mean greater 
representation of minority views in the legislative process (at least to say no to the 
majority). But it also creates the impression of gridlock, leading some to question 
Congress’s effectiveness.

Critics of Congress want it to be both more representative and more effective. 
On the one hand, Congress is frequently criticized for failing to reach decisions 
on important issues, such as Social Security reform. This was one reason why, in 
1995, the Republican House leadership reduced the number of committees and 
subcommittees in the lower chamber. Having fewer committees and subcommit-
tees generally means greater centralization of power and faster, more efficient 
decision making.

On the other hand, critics want Congress to become more representative of 
the changing makeup and values of the American population. In recent years, 
for example, some reformers have demanded limits on the number of terms that 
any member of Congress can serve. Term limits are seen as a device for produc-
ing a more rapid turnover of members and, hence, a better chance for new poli-
tical and social forces to be represented in Congress. The problem, however, is 
that although reforms such as term limits and greater internal decentralization 
of power may make Congress more representative, they may also make it less 
efficient and effective. By the same token, policies that may make Congress better 
able to act—such as strong central leadership, fewer committees and subcommit-
tees, and more members with seniority and experience—may make it less repre-
sentative.

This is the dilemma of congressional reform. Efficiency and representation 
are often competing principles in our system of government; we must be wary of 
gaining one at the expense of the other.
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Soon after taking office in 2017, President Donald Trump issued dozens of  
executive orders, including decrees strengthening immigration enforcement 
and imposing a partial ban on travel from several Middle Eastern countries. 
These particular orders caused a national furor, with angry critics declaring 
that the president had no authority to act unilaterally on these issues. Several  
federal courts ruled against the president’s travel ban. The Supreme Court, 
however, ruled in favor of a scaled-back version. However, Trump’s other 
orders during this period, which included changes in federal regulatory  
policy, government contracting, education policy, and financial policy, went 
unchallenged and simply became the law of the land.

In his use of executive orders and other unilateral decrees, President 
Trump followed squarely in the footsteps of his predecessors. Presidents 
often see their legislative agendas blocked by Congress but are able to  
turn to executive orders and presidential “memoranda” to bypass the legis-
lative process. Especially in times of war or other emergencies, Americans  
look for effective governance, particularly from the executive, and are less 
concerned with representative processes. Later, when the emergency has 
passed, presidents often find ways to retain the powers they secured during 
the crisis.

Presidential power begins with Article II of the Constitution, but does 
it end there? The framers of the Constitution believed that a chief executive 
was necessary to give the nation effective governance. The framers thought 
that Congress, a representative body, needed time to hear many points of view 
and might be too slow to exercise decisive leadership when it was urgently 
required. The president, they hoped, would give the nation more efficient and 
effective governance.
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Yet the framers knew the risk and worried about what they saw as the ten-
dency of executives to engage in “ambitious intrigues” to enhance their power 
and prerogatives. The framers hoped that this threat would be reduced by the 
constitutional system of checks and balances. In recent decades, however, 
presidents have greatly enhanced the power of the office and built an institu-
tion that the framers would hardly recognize.

In this chapter we examine the foundations of the 
American presidency and assess the origins and char-
acter of presidential power today. National emergencies 
are one source of presidential power, but presidents are 
also empowered by their ability to control and expand 
the institutional resources of the office. The courts, to 
be sure, can sometimes check presidential power, but, as 
we will see, they rarely do so. And, of course, through 
its general legislative powers, legislative investigations, and budgetary powers, 
Congress often opposes and thwarts the president. Nevertheless, presidential 
power has grown.

A strong presidency may be necessary for effective governance, especially 
in a time when the nation is threatened by foreign foes and internal disputes. 
The growth of presidential power, however, may have troubling implications  
for representative government.

The power of the presidency 
has grown far beyond what 
the framers of the Constitution 
envisioned.  Whereas scholars 
once compared “strong” and 
“weak” presidents, today every 
president is strong, because of 
the powers of the office.

▪ What factors have contributed 
to the growth of presidential 
power, and what are the 
implications for representative 
government?
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THE CONSTITUTIONAL ORIGINS  
AND POWERS OF THE PRESIDENCY
The presidency was established by Article II of the Constitution, which states, 
“The executive power shall be vested in a President of the United States of 
America.” It goes on to describe the manner in which the president is to be 
chosen and to define the basic powers of the presidency. By granting execu-
tive power to a single official—the president—the framers were emphatically  
rejecting proposals for collective leadership of the executive branch, most of 
which aimed to avoid concentration of power in the hands of one individual. 
Most of the framers were anxious to provide for “energy” in the executive 
and to have a president capable of taking quick and aggressive action. They 
believed that a powerful executive would help protect the nation’s interna-
tional interests and promote the federal government’s interests relative to 
those of the states.

Immediately after its first sentence, Article II, Section 1, defines the  
manner in which the president is to be chosen. This odd sequence says some-
thing about the difficulty that the delegates to the Constitutional Convention 
were having over how to give power to the executive and at the same time 
balance that power with limitations. This conflict reflected the twin strug-
gles etched in the memories of the Founding generation—against the powerful  
executive authority exercised by King George III over colonial America, and 
the low energy of the newly independent American government under the  
Articles of Confederation.

Some delegates wanted the president to be selected by, and thus responsi-
ble to, Congress; others preferred that the president be elected directly by the  
people. Direct popular elections would create a more independent and more 
powerful presidency. But by adopting a system of indirect election through an 
Electoral College, in which the electors would be selected by the state legislatures  

After reading this chapter, you should be able to . . .
▪ Identify the expressed powers that the Constitution specifically grants to the president

▪ Explain how additional presidential powers have been 
delegated by Congress and claimed by presidents

▪ Summarize how the presidency as an institution has 
changed over the course of American history

▪ Describe the resources and tools that modern presidents use to govern

▪ Evaluate whether a strong presidency is at odds with representative government
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(and close elections would be resolved in the House of Representatives), the 
framers hoped to establish a strong presidency responsible to state and national 
legislators rather than directly to the electorate.

Sections 2 and 3 of Article II outline the powers and duties of the president. 
These sections identify two sources of presidential power. One source is the spe-
cific language of the Constitution. For example, the Constitution states that the 
president is authorized to make treaties, grant pardons, and nominate judges and 
other public officials. These specifically defined powers, called the expressed 
powers of the office, cannot be revoked by Congress or any other agency without 
an amendment to the Constitution. Other expressed powers include the power 
to receive ambassadors and to command the nation’s military forces.

In addition to establishing the president’s expressed powers, Article II 
declares that the president “shall take Care that the Laws be faithfully executed.” 
Since the laws are enacted by Congress, this language implies that Congress is to 
delegate to the president the power to implement or execute its decisions. Powers 
given to the president by Congress are called delegated powers. As it delegates 
power to the executive branch, Congress substantially enhances the importance 
of the presidency. For example, if Congress determines that air quality should 
be improved, it might delegate to the executive branch the power to determine 
the best means of improvement, as well as the power to implement the process. 
These decisions about how to clean the air are likely to have an enormous impact 
on businesses, organizations, and individuals throughout the nation.

In most cases, Congress delegates power to executive agencies rather than 
directly to the president. This allows Congress to take advantage of its continu-
ing influence over those agencies (through its power of the purse, for example). 
As we will see, however, contemporary presidents have found ways to capture a 
good deal of this delegated power for themselves.

Presidents have claimed a third source of institutional power beyond 
expressed and delegated powers: inherent powers. These powers are not speci-
fied in the Constitution or the law but are said to stem from “the rights, duties 
and obligations of the presidency.”1 They are most often asserted by presidents 
in times of war or national emergency. For example, after the fall of Fort Sumter 
and the outbreak of the Civil War, President Abraham Lincoln issued a series 
of executive orders for which he had no clear legal basis. Without even call-
ing Congress into session, Lincoln combined the state militias into a national 
volunteer force, called for 40,000 new volunteers, enlarged the regular army 
and navy, diverted $2 million from other sources to military needs, instituted 
censorship of the U.S. mail, ordered a blockade of southern ports, suspended 
the writ of habeas corpus in the border states, and ordered the arrest by mili-
tary police of individuals whom Lincoln deemed guilty of treasonous actions.2  
Lincoln claimed that these extraordinary measures were justified by the presi-
dent’s inherent power to protect the nation.3

In this section, we examine the major expressed, delegated, and inherent 
powers of presidency.

inherent powers
Powers claimed by a president 
that are not expressed in the 
Constitution but are said to 
stem from “the rights, duties 
and obligations of the  
presidency.”

expressed powers
Powers that the Constitution 
explicitly grants to the federal 
government.

delegated powers
Constitutional powers that 
are assigned to one branch of 
the government but exercised 
by another branch with the 
permission of the first.
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Expressed Powers
The president’s expressed powers, as defined by Sections 2 and 3 of Article II, 
fall into several categories, including military, judicial, diplomatic, executive, and 
legislative powers.

Military and Domestic Defense Power. The president’s military powers 
are among the most important that the chief executive exercises. The position 
of commander in chief makes the president the highest military officer in the 
United States, with control of the entire military establishment. The president is 
also the head of the nation’s intelligence hierarchy, which includes not only the 
Central Intelligence Agency (CIA) but also the National Security Council (NSC), 
the National Security Agency (NSA), the Federal Bureau of Investigation (FBI), 
and other security agencies.

The president’s military powers include the use of force within the United 
States. Although Article IV, Section 4, provides that the “United States shall  
[protect] . . . every State . . . against Invasion . . . and . . . domestic Violence,”  
Congress has made the use of domestic force an explicit presidential power 
through statutes directing the president, as commander in chief, to discharge 
these obligations.4 The Constitution limits this power by providing that a state 
legislature (or governor when the legislature is not in session) must request  
federal troops before the president can send them into the state to provide pub-
lic order. However, presidents are not obligated to deploy national troops merely 
because the state legislature or governor makes such a request. And more import-
ant, presidents may deploy troops without a specific request if they consider it 
necessary to maintain an essential national service, to enforce a federal judicial 
order, or to protect federally guaranteed civil rights.

One historic example was the decision by President Dwight D. Eisenhower in 
1957 to send troops into Little Rock, Arkansas, to enforce court orders to integrate 

Though the constitutional 
power to declare war is given 
to Congress, the past 60 years 
have seen the president become 
the most dominant figure in  
military affairs. Thus, the 
public’s dissatisfaction with 
the handling of the war in 
Afghanistan has been charged 
mostly against the presidents 
who oversaw it: George W. Bush 
and Barack Obama.

commander in chief
The president’s role as  
commander of the national 
military and of the state 
National Guard units (when 
they are called into service).
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Little Rock’s Central High School. He did so only after failed negotiations with the 
state’s governor, who had posted the Arkansas National Guard at the school entrance 
to prevent the admission of nine black students. However, in most instances of 
domestic disorder—whether from human or natural causes—presidents exercise 
unilateral power by declaring a “state of emergency,” thereby making available  
federal grants, insurance, and direct assistance, as well as troops. President George 
W. Bush sent various military units to the Gulf Coast in response to Hurricanes 
Katrina and Rita in 2005, and President Obama sent the Coast Guard and teams 
from other agencies after the BP Deepwater Horizon explosion and oil spill in the 
Gulf of Mexico in 2010.

Military emergencies related to international threats have also expanded  
the domestic powers of the executive branch. This was true during World Wars I 
and II and during the ongoing “war on terrorism” as well. Within a month of the 
September 11 attacks, the White House drafted and Congress enacted the Patriot 
Act, expanding the power of government agencies to engage in domestic surveil-
lance activities, including electronic surveillance, and restricting judicial review 
of such efforts.

The following year, Congress created the Department of Homeland Secu-
rity, combining offices from 22 federal agencies into one huge, new Cabinet 
department responsible for protecting the nation from attack. The White  
House drafted the reorganization plan, but Congress weighed in to make cer-
tain that the new agency’s workers had civil service and union protections.  

Expressed Powers of the Presidency
The Constitution defines certain specific powers of the presidency. These expressed 
powers fall into the following categories.

 1. Military. Article II, Section 2, provides for the power as “Commander in Chief  
of the Army and Navy of the United States, and of the Militia of the several 
States, when called into the actual Service of the United States.”

 2. Judicial. Article II, Section 2, also provides the power to “grant Reprieves  
and Pardons for Offenses against the United States, except in Cases of 
Impeachment.”

 3. Diplomatic. Article II, Section 3, provides the power to “receive Ambassadors 
and other public Ministers.”

 4. Executive. Article II, Section 3, authorizes the president to see to it that all 
laws are faithfully executed; Section 2 gives the chief executive the power to 
appoint, remove, and supervise all executive officers and to appoint all federal 
judges.

 5. Legislative. Article I, Section 7, and Article II, Section 3, give the president the 
power to participate authoritatively in the legislative process.

in
 brief
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Presi dent Obama signed a four-year extension of the Patriot Act in 2011.  
In 2015, Congress passed and Obama signed the USA Freedom Act, renewing 
expiring sections of the Patriot Act but scaling back the domestic surveillance 
authority of the NSA.

Judicial Power. The presidential power to grant reprieves, pardons, and 
amnesties, as well as to “commute” or reduce the severity of sentences, literally 
gives the president the power of life and death over individuals. Presidents may 
use this power on behalf of a particular individual, as did Gerald Ford when he 
pardoned Richard Nixon in 1974 “for all offenses against the United States which 
he . . . has committed or may have committed.” Or they may use it on a large scale, 
as Jimmy Carter did in 1977 when he declared an amnesty for all Vietnam War 
draft evaders.

Diplomatic Power. The president is America’s chief representative in deal-
ings with other nations. As “head of state,” the president has the power to make  
treaties for the United States (with the advice and consent of the Senate). When 
President George Washington received Edmond Genêt as the formal emissary 
of the revolutionary government of France in 1793, he transformed the power 
to “receive Ambassadors and other public Ministers” into the power to “recog-
nize” other countries. That power gives the president the authority to review the 
claims of any new ruling groups to determine whether they indeed control the 
territory and population of their country, such that they can commit it to treaties 
and other agreements.

In recent years, presidents have increasingly used executive agreements to 
conduct foreign policy.5 An executive agreement is like a treaty because it is  
a contract between two countries, but it is different because it does not require a 

The president is the United 
States’ chief representative in 
dealings with other nations. 
In 2018, President Trump and 
Melania Trump hosted French 
President Emmanuel Macron 
and his wife at an official state 
dinner at the White House.

executive agreement
An agreement between the 
president and another country 
that has the force of a treaty 
but does not require the 
Senate’s “advice and consent.”
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two-thirds vote of approval by the Senate. Ordinarily, executive agreements are 
used to carry out commitments already made in treaties or to address relatively 
minor matters. But when presidents have decided to use an executive agreement 
in place of a treaty, Congress has generally not objected.

Executive Power. The most important basis of the president’s power as chief 
executive is found in the sections of Article II stating that the president must see 
that all the laws are faithfully executed and that the president will appoint all 
executive officers and all federal judges. These constitutional provisions focus 
executive power and legal responsibility on the president. The famous sign on 
President Truman’s desk, “The buck stops here,” was not merely an assertion of 
Truman’s personal sense of responsibility. It acknowledged his acceptance of the 
legal and constitutional responsibility of the president.

The president’s executive power is not absolute; many presidential appoint-
ments, including ambassadors, cabinet officers and other high-level adminis-
trators, and federal judges, are subject to a majority approval by the Senate. But 
these appointments are made at the discretion of the president. (See Analyzing  
the Evidence in Chapter 7, pp. 208–9, for more on the president’s power to  
appoint executive branch officials.)

Another component of the president’s power as chief executive is executive 
privilege, the claim that confidential communications between a president and 
close advisers should not be revealed without the president’s consent. Presidents 
have made this claim ever since George Washington refused a request from the 
House of Representatives to deliver documents concerning negotiations of an 
important treaty. Washington refused (successfully) on the grounds, first, that the 
House was not constitutionally part of the treaty-making process and, second, 
that diplomatic negotiations required secrecy.

Executive privilege became a part of the “checks and balances” between the 
president and Congress, and presidents have usually succeeded when invoking 
it. Although many presidents have claimed executive privilege, the concept was 
not tested in the courts until the Watergate affair of the early 1970s, when Presi-
dent Nixon refused congressional demands that he turn over secret White House 
tapes that congressional investigators thought would establish his involvement in  
illegal activities. In United States v. Nixon, the Supreme Court ordered Nixon to 
turn over the tapes.6 The president complied with the order and resigned from 
office to avoid impeachment and conviction.

United States v. Nixon is often seen as a blow to presidential power, but  
actually the Court’s ruling recognized for the first time the validity of executive 
privilege, although it held that the claim did not apply in this instance. Subse-
quent presidents have cited United States v. Nixon in support of their claims of 
executive privilege. Thus, in 2012 the Obama administration cited executive pri-
vilege in refusing to comply with a subpoena from the House of Representatives 
for documents related to “Operation Fast and Furious,” a Justice Department  
program to combat drug trafficking.

executive privilege
The claim that confidential 
communications between a 
president and close advisers 
should not be revealed without 
the president’s consent.
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Legislative Power. Two constitutional provisions are the primary sources of 
the president’s power in the legislative arena. Article II, Section 3, provides that 
the president “shall from time to time give to the Congress Information of the 
State of the Union, and recommend to their Consideration such Measures as he 
shall judge necessary and expedient.” This first legislative power has been import-
ant, especially since Franklin Delano Roosevelt began to use it to propose specific 
action in Congress. Roosevelt established the presidency as the primary initiator 
of legislation.

The second of the president’s legislative powers is the veto, assigned by 
Article I, Section 7—the president’s constitutional power to reject acts of Con-
gress. This power alone makes the president the most important single legislative 
leader. No bill vetoed by the president can become law unless both the House and 
the Senate override the veto by a two-thirds vote. In the case of a pocket veto, 
Congress does not even have the option of overriding the veto, but must reintro-
duce the bill in the next session.

The president may exercise a pocket veto when presented with a bill during 
the last 10 days of a congressional session. Usually, if a president does not sign a 
bill within 10 days, it automatically becomes law. But this is true only while Con-
gress is in session. If a president chooses not to sign a bill presented within the last  
10 days that Congress is in session, then the 10-day limit expires while Congress is 
out of session, and instead of becoming law, the bill is vetoed. Figure 6.1 illustrates 
the president’s veto options.

In 1996, Congress added the line-item veto, giving the president the power 
to strike specific spending items from appropriations bills passed by Congress, 
unless a two-thirds vote of both the House and the Senate reenacted them. In 
1997, President Clinton used this power 11 times to strike 82 items from the  
federal budget. But in 1998 the Supreme Court ruled that the Constitution does 
not authorize the line-item veto power.7 Only a constitutional amendment would 
give this power to the president.

The Games Presidents Play: The Veto. Use of the veto varies according to 
the political situation that each president confronts. In President Obama’s first 
term, with Democratic control of both the House and the Senate, he vetoed 
only two bills. In his second term, during which his party did not control the 
House and controlled the Senate for only one Congress, Republicans pursued the  
strategy of obstruction, and very little legislation was produced. Obama’s vetoes 
nevertheless increased to the low double digits.

In general, presidents have used the veto to equalize or upset the balance of 
power with Congress. The politics surrounding the veto is complicated, and it is 
usually part of an intricate bargaining process between the president and Con-
gress, involving threats of vetoes, repassage of legislation, and second vetoes.8 As 
the Timeplot on pp. 168–9 shows, divided government does not necessarily result 
in more vetoes.

Although presidents veto only a small percentage of laws that are passed  
by Congress, in many cases the threat of a veto is sufficient to make members of 

veto
The president’s constitu
tional power to reject acts of 
Congress.

pocket veto
A veto that occurs automati
cally when Congress adjourns 
during the 10 days that a 
president has to approve a 
bill and the president takes no 
action on it.

line-item veto
The power of the president 
to veto specific provisions 
(lines) of a bill passed by the 
legislature (declared uncon
stitutional by the Supreme 
Court in 1998).
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Congress alter the content of a bill so that it’s more to a president’s liking. Thus 
the veto power can be influential even when the veto pen rests in its inkwell. The 
Policy Principle box on p. 170 describes how President Obama’s threat to veto 
influenced Congress’s actions on policy.

What about the relationship between mass public support for the president 
and use of the veto? At least for the modern presidency, a crucial resource for the 
president in negotiating with Congress has been public approval as measured by 
opinion polls.9 In some situations, members of Congress pass a bill not because 
they want to change policy but because they want to force the president to veto 

figure 6.1

THE VETO PROCESS

*PL stands for public law; 111 is the Congress (for example, the 111th Congress was in session in 2009–10);  
999 is the number of the law.

Bill passes
Congress.

Bill dies
 (pocket veto).

If no action is taken
after 10 working days

while Congress is
in session . . .

If no action is taken
after 10 working days

while Congress is
in recess . . .

Bill is reviewed by:
• special assistants
• Office of Management and Budget
• relevant department head
• key legislative leaders in president’s
   party
• key lobbyists close to president
• Justice Department

If bill is acceptable
to the president . . .

If a veto is
recommended,
bill goes to . . .

• Staff assistants
• Relevant department head
• Speech writers

Bill is vetoed.

Bill is returned to Congress. 
Override requires two-thirds

 vote of both houses.

Bill becomes law
 and is given a legal

 designation
(e.g., PL-111-999).*

President signs bill,
usually in a public ceremony

in the presence of key
sponsors and supporters.

Pens used become souvenirs.

Bill lives.

Bill dies.

Veto is
overridden.

Congress fails
to override veto.

Bill is
presented

to the 
president.
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a popular bill that he disagrees with in order to hurt his approval ratings.10 As a 
result, vetoes may come at a price to the president.

Delegated Powers
Many of the powers exercised by the president and the executive branch come 
from congressional statutes and resolutions, rather than specific constitutional 
provisions. Over the past decades, Congress has voluntarily delegated a great 
deal of its own legislative authority to the executive branch. To some extent, 
this delegation is a consequence of the expansion of governmental activity 
since the New Deal.

Given the vast range of the federal government’s responsibilities, Con-
gress cannot execute and administer all the programs it creates and the laws it 
enacts. It must turn to the hundreds of departments and agencies in the execu-
tive branch or, when necessary, create new agencies to implement its goals. Thus, 
for example, in 1970, when Congress enacted legislation designed to improve the 
nation’s air and water quality, it assigned the task of implementing its goals to 
the new Environmental Protection Agency (EPA) created by Nixon’s executive 
order. Congress gave the EPA substantial power to set and enforce air- and water- 
quality standards.
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As they implement congressional legislation, federal agencies interpret 
Congress’s intentions, establish thousands of rules aimed at implementing those 
intentions, and issue thousands of orders to individuals, firms, and organizations 
who must conform to the law. In the nineteenth and early twentieth centuries, 
Congress typically wrote laws that provided fairly clear principles and stan-
dards to guide executive implementation. At least since the New Deal, however,  
Congress has tended to give executive agencies broad mandates through legis-
lation that offers few clear standards or guidelines for implementation. The 1972 
Consumer Product Safety Act, for example, authorizes the Consumer Product 
Safety Commission to reduce unreasonable risk of injury from household prod-
ucts but offers no suggestions of what constitutes reasonable and unreasonable 
risks or how these are to be reduced.

Inherent Powers
A number of presidential powers are neither expressed explicitly in the  
Constitution nor delegated by Congress. They are said to be “inherent” powers of 
a nation’s chief executive. The inherent powers claimed by American presidents 
include powers related to war and protecting the nation, as well as powers related 
to legislative initiative.
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the policy principle
THE OBAMA VETO OF THE KEYSTONE XL PIPELINE

In the early days of the Trump administration, the presi
dent rarely used the veto directly. His party, after all, 
controlled both houses of Congress, and its leaders were 

committed to doing his bidding by keeping any bill that 
the administration opposed off the agenda. Veto threats 
from the White House gain traction in this environment 
and minimize the need to actually use the veto pen.

But President Obama, despite presiding over con
gresses with at least one house controlled by Repub
licans through most of his two terms, also did not use 
his veto pen very often. However, his veto of a 2015 bill 
concerning the Keystone XL Pipeline provides a clear 
example of how institutions shape policy outcomes.

The Keystone XL Pipeline would have taken crude oil 
from Alberta, Canada, through Montana, South Dakota, 
and Nebraska and on to refineries in Illinois and along the 
Gulf Coast. Proponents of the pipeline, including most 
Republicans and business groups, pointed to its economic 
benefits, such as construction jobs and ongoing employ
ment at U.S. refineries. Opponents of the pipeline, includ
ing environmental groups and many Democrats, argued 
that the construction jobs would not last and that the 
project posed serious environmental risks. The proposed 
pipeline would have traveled through fragile wetlands, 
threatened large aquifers, and been vulnerable to ruptures.

In 2012, Obama announced his opposition to the 
pipeline plans because of the environmental dangers. The 
pipeline corporation adjusted the route in response, and 
the governor of Nebraska (where the risks were especially 
alarming) signed off on the new proposal. Obama then an
nounced that any further consideration would be suspended  
until various lawsuits against the pipeline were resolved. 
Early in 2015, the Nebraska Supreme Court allowed the proj
ect to go forward. The table was now set for federal action.

In February 2015, a bill approving the Keystone XL 
Pipeline passed the House, was amended by the Sen
ate, and then passed the House again. The institutional 
rules of Congress mattered: Republican majorities con
trolled the agenda in both chambers; had the Demo
crats held a majority in either chamber, they could have 
blocked consideration of the bill. The vote splits on the 
bill were important too: 62–36 in the Senate and 270–152 
in the House. Neither total indicated that there were 
enough votes to override a presidential veto, given the 
twothirds majority required under the Constitution.

On February 24, 2015, the bill was sent to President  
Obama for his signature. Although opinion polls indicated  

that a majority of the public supported the pipeline, 
it was not a top public issue. It was very important to 
environmental organizations, however, and thus to their 
Democratic allies in Congress and in the White House. 
This was enough to persuade the president to wield his 
veto pen. On that very same day, he communicated to 
the Senate his decision to veto the bill. A week later the 
Senate held a vote to override the veto, which failed to 
reach the necessary twothirds (62–37).

The institutional features involved shaped how (and 
whose) preferences were translated into policy. In par
ticular, the very exacting standard for the legislature to 
override a president’s veto means that presidents require 
only a sufficiently large minority in at least one chamber 
to block legislative action. Presidents facing a hostile 
Congress may be handicapped in accomplishing their 
own policy goals, but these presidents nevertheless may 
succeed in blocking policies that they oppose. Some
times they need only threaten.

THINKING IT THROUGH 

1. How does the party alignment of Congress influence 
a president’s need to use the veto pen?

2. How did the threat of a veto—when President Obama 
announced his opposition to the Keystone XL Pipeline—
shape the bill that was eventually sent to him? How 
does this example demonstrate the ways in which 
institutions can shape policy outcomes?

Demonstrators protest the Keystone XL Pipeline.
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War and Inherent Presidential Power. The 
Constitution gives Congress the power to declare 
war. Presidents, however, have gone a long way 
toward capturing this power for themselves.  
Congress has not declared war since December 
1941, yet since then, American military forces have 
engaged in numerous campaigns throughout the 
world under the orders of the president.

When North Korean forces invaded South 
Korea in June 1950, Congress was prepared to 
declare war, but President Harry S. Truman 
decided not to ask for congressional action. 
Instead, Truman asserted the principle that the president and not Congress  
could decide when and where to deploy America’s military might. He  
dispatched American forces to Korea without a congressional declaration, 
and in the face of the emergency, Congress went along with the president’s  
decision. It passed a resolution approving the president’s actions, and this 
became the pattern for future congressional-presidential relations in the  
military realm. The wars in Vietnam, Bosnia, Afghanistan, and Iraq, as well as 
a host of smaller-scale conflicts, were all fought without declarations of war.

In 1973, Congress responded to unilateral presidential action by passing the 
War Powers Resolution over President Nixon’s veto. This resolution reasserted 
Congress’s power to declare war, required the president to inform Congress of 
any planned military campaign, and stipulated that forces must be withdrawn 
within 60 days in the absence of a specific congressional authorization for their 
continued deployment.

Presidents, however, have generally ignored the War Powers Resolution, 
claiming inherent executive power to protect the nation. Thus, for example,  
President George W. Bush responded to the 2001 attacks by Islamic terrorists 
by organizing a major military campaign to overthrow the Taliban regime in  
Afghanistan, which had sheltered the terrorists. In 2003, Bush ordered a major 
American campaign against Iraq, which he accused of posing a threat to the United 
States. In both instances, Congress passed resolutions approving the president’s 
actions; the War Powers Resolution was barely mentioned on Capitol Hill and was 
ignored by the White House.

However, tensions stemming from the separation of powers between the 
president and Congress have not ended. Congress can use its spending powers 
and investigative powers to restrain the executive. For these reasons, presi-
dents often try to secure congressional approval before they act. Thus, in 2013, 
with public opinion running against him, President Obama sought authoriza-
tion from Congress for an air strike on Syria as punishment for its use of chemi-
cal weapons, in part to implicate Congress in the action and thereby share  
accountability. Throughout 2015 and 2016, the president and Congress negoti-
ated over a congressional “authorization for the use of military force” against 

War Powers Resolution
A 1973 resolution by Congress 
declaring that the president 
can send troops into action 
abroad only if Congress 
authorizes the action or if 
U.S. troops are already under 
attack or seriously threatened.

On September 20, 2001, 
President George W. Bush 
addressed Congress and the 
public with a speech declaring a 
“war on terror.” Congress passed 
a resolution approving the mil
itary campaign in Afghanistan 
(and, in 2002, the invasion of 
Iraq), but Bush insisted he did 
not need congressional  
authorization to go to war.

amgovb15_ptr_ch06_158-189.indd   171 17/11/18   10:14 am



172  CHAPTER 6 THE PRESIDENCY

the Islamic State of Iraq and Syria (ISIS) and debated the legal rationale for a 
continuing American military effort without such authorization.

Legislative Initiative. Although it is not explicitly stated, the Constitution pro-
vides the president with the power of legislative initiative, which the framers 
clearly saw as one of the keys to executive power. Legislative initiative refers to 
the ability to formulate proposals for important policies. The president, as one 
individual with a great deal of staff assistance, is able to initiate decisive action 
more frequently than Congress, whose many members have to deliberate before 
taking action. Thus it is easier for the president to develop and promote a pol-
icy agenda—the set of policies and issues that receive serious attention from the 
government. Congress is under no constitutional obligation to take up proposals 
from the president. With some important exceptions, however, Congress counts 
on the president to set the policy agenda.

For example, in 2009, soon after taking office, President Obama presented 
Congress with a record-breaking $3 trillion budget proposal that included a host 
of new programs in such areas as health and human services, transportation, 
housing, and education. Obama told Congress that he would soon be request-
ing several hundred billion more for the financial bailout to rescue U.S. banks 
and revive the nation’s credit markets during the Great Recession. Not only was  
Congress responsive to the president’s initiatives, but lawmakers also expected 
the president to take the lead in responding to the United States’ financial emer-
gency and other problems.

The president’s initiative does not end with policy making that involves  
Congress and the “making of laws” in the ordinary sense of the phrase. The 
president has still another legislative role (in all but name) within the execu-
tive branch: the power to issue executive orders. The executive order is first 
and foremost a management tool, the power that virtually any CEO has to make  
“company policy.” Most executive orders of the president provide for the reorga-
nization of structures and procedures or otherwise direct the affairs of the execu-
tive branch. In modern times, however, executive orders have not been “merely 
administrative,” but rather have had the broader effects of legislation—rules with 
actual policy content—despite avoiding the formal legislative process. We will 
discuss this tool further in the next two sections.

THE RISE OF PRESIDENTIAL GOVERNMENT
Most of the influence of the modern presidency comes from the powers granted 
by the Constitution and the laws made by Congress. Presidential power is insti-
tutional. Thus, any person properly sworn in as president will possess all of the 
power held by the strongest presidents in American history. But what variables 
account for a president’s success in exercising these powers? Why are some  

executive order
A rule or regulation issued 
by the president that has the 
effect of law.

legislative initiative
The president’s inherent power 
to bring a policy agenda 
before Congress.
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presidents considered great successes, others colossal failures, and most some-
thing in between? The answer relates broadly to the concept of presidential 
power. Is that power a reflection more of the president’s personal attributes or  
of the political situations that a president encounters?

For many decades, political scientists believed that presidential power 
depended on personal attributes,11 but recently scholars have argued that presi-
dential power should be analyzed in terms of the strategic interactions that a 
president has with other political actors. A bit of historical review will be helpful 
in understanding how the presidency has risen to its current level of influence.

The Legislative Epoch, 1800–1933
In 1885, a then-obscure political science professor named Woodrow Wilson titled 
his general textbook Congressional Government because American government 
was just that—government by Congress. There is ample evidence that Wilson’s 
description of the national government was consistent with the intentions of  
the framers. Within the system of three separate and competing branches, the 
Constitution clearly makes Congress the preeminent branch.

In the early nineteenth century, some observers saw the president as little more 
than America’s chief clerk. Indeed, most historians agree that between Thomas  
Jefferson and the beginning of the twentieth century, Andrew Jackson and  
Abraham Lincoln were the only exceptions to a series of weak presidents. Both 
Jackson and Lincoln are considered great presidents because they used their power 
in momentous ways. But it is important in the history of the presidency that neither 
of them left his powers as an institutional legacy to his successors. That is to say, 
once Jackson and Lincoln left office, the presidency reverted to its weaker status.

One reason that so few great men became presidents in the nineteenth  
century is that there was rarely room for greatness in such a weak office.12 As 
Chapter 3 indicated, the national government of that period was not particularly  
powerful. Another reason is that during this period, the presidency was not 
closely linked to major national political and social forces. Federalism had  
fragmented political interests and directed the energies of interest groups 
toward state and local governments, where most key decisions were made.

The presidency was strengthened somewhat in the 1830s with the introduc-
tion of the national convention system of nominating presidential candidates. 
Until then, presidential candidates had been nominated by their party’s mem-
bers of Congress. The national nominating convention arose in order to provide 
some representation for a party’s voters who lived in districts where they weren’t 
numerous enough to elect a member of Congress. It was seen as a victory for 
democracy against the congressional elite, and it gave the presidency a base of 
power independent of Congress. This independence did not transform the presi-
dency into the office we recognize today, though, because Congress was long able 
to keep tight reins on the president’s power. The real turning point came during 
the administration of Franklin Delano Roosevelt.
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The New Deal and the Presidency
The first 100 days of the Roosevelt administration in 1933 have no parallel 
in U.S. history. The policies proposed by Roosevelt and adopted by Congress 
during this period dramatically changed the size and character of the national 
government. But this period was only the beginning. The president’s constitu-
tional obligation to see “that the laws be faithfully executed” became, during 
Roosevelt’s presidency, virtually a responsibility to shape the laws before  
executing them.

An Expanded Role for the National Government. The New Deal included 
policies never before tried on a large scale by the national government; it began 
intervening into economic life in ways that had hitherto been reserved to 
the states. For example, in the throes of the Great Depression, the Roosevelt 
administration created the Works Progress Administration, seeking to put the 
able-bodied back to work; the federal government became the nation’s largest 
employer at this time. The Social Security Act, to give another example, sought 
to improve the economic condition of the most impoverished segment of  
the population: the elderly. In other words, the national government discov-
ered that it could directly regulate individuals, as well as provide roads and 
other services.

The new programs were such dramatic departures from the traditional 
policies of the national government that their constitutionality was in doubt, 
and the Supreme Court did, in fact, declare several of them unconstitutional.  
In 1937, however, a game-changing case—National Labor Relations Board v. 
Jones & Laughlin Steel Corporation—challenged the federal government’s 
authority to regulate relations between businesses and labor unions. The 
Court’s decision affirmed a federal role in regulation of the national economy.13 
Since the end of the New Deal, the Court has never again seriously questioned 
the legitimacy of interventions of the national government in the economy  
or society.

Delegation of Power. The most important constitutional effect of Congress’s 
actions and the Supreme Court’s approval of those actions during the New Deal 
was the enhancement of presidential power. Most major acts of Congress in this 
period involved significant exercises of control over the economy, but few of them 
specified the actual controls to be used. Instead, Congress authorized the presi-
dent, or in some cases a new agency, to determine what the controls would be. 
Although some of the new agencies were independent commissions responsible 
to Congress, most of the new agencies and programs were placed in the executive 
branch directly under presidential authority.

The growth of the national government through acts delegating legisla-
tive power tilted the American political system away from a Congress-centered  
government toward a president-centered government, which has become an 
established fact of American life.
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PRESIDENTIAL GOVERNMENT
Presidents control a variety of formal and informal resources that enable them 
to govern. Indeed, without these resources, presidents would lack the tools 
needed to make much use of the power and responsibility given to them by 
the Constitution and by Congress. Let’s first consider the president’s formal or  
official resources (Figure 6.2) and then turn to the more informal ones that affect 
a president’s capacity to govern—in particular, a base of popular support.

Formal Resources of Presidential Power
The formal resources of presidential power include the Cabinet, the White House 
staff, the Executive Office of the President, and the vice presidency.

The Cabinet. In the American system of government, the Cabinet refers to the 
heads of all the major federal government departments. The Cabinet has only a 
limited constitutional status. Unlike that of Great Britain or of many other parlia-
mentary countries, where the cabinet is the government, the American Cabinet  
makes no decisions as a group. Each Cabinet appointment must be approved  
by the Senate, but the person appointed is not responsible to the Senate or to 
Congress at large.

Presidents typically rely on specialist bodies for policy areas of great national 
significance, like national security, that often draw on Cabinet personnel. The 
National Security Council (NSC), established by law in 1947, is composed of the 
president, the vice president, the secretary of state, the secretary of defense, and 
other officials invited by the president. It has its own staff of foreign policy spe-
cialists run by the special assistant to the president for national security affairs. 
Presidents have varied in their reliance on the NSC. However, one generalization 
can be made: presidents have increasingly preferred the White House staff to the 
Cabinet as their means of managing the gigantic executive branch.

The White House Staff. The White House staff is composed mainly of ana-
lysts and advisers. Although many of the top White House staffers carry the title 
special assistant for a particular task or sector, the kinds of advice they are sup-
posed to give are generally broader and more political than those that come from 
the Cabinet departments or from the Executive Office of the President.

The White House staff is a crucial information source and management tool 
for the president. But it may also insulate the president from other sources of 
information. Managing this trade-off between in-house expertise and access to 
independent outside opinion is a major challenge for the president. Sometimes it 
is botched, as when President George W. Bush depended too heavily on his staff 
for information about weapons of mass destruction (WMD) in Iraq, leading him 
to erroneous conclusions.14

Cabinet
The heads of the major 
departments of the federal 
government.

National Security Council 
(NSC)
A presidential foreign policy 
advisory council made up  
of the president, the vice  
president, the secretary of 
state, the secretary of defense, 
and other officials invited by 
the president.
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PRESIDENT

CABINET

Department of Justice
Department of Defense
Department of State
Department of Health and
   Human Services
Department of Housing and
   Urban Development
Department of Education
Department of the Treasury

Department of Agriculture
Department of Commerce
Department of Energy
Department of Homeland 
   Security
Department of Labor
Department of Veterans 
   Affairs
Department of the Interior
Department of  Transportation

Includes:
   Central Intelligence Agency
   Environmental Protection Agency
   Federal Labor Relations Authority
   General Services Administration

INDEPENDENT AGENCIES AND
GOVERNMENT CORPORATIONS

Includes:
   Chief of staff
   Press secretary
   Special assistants
   Senior advisers

WHITE HOUSE STAFF

EXECUTIVE OFFICE OF
THE PRESIDENT

Office of the Vice President
Council of Economic 
   Advisers
Council on Environmental 
   Quality
National Security Council
Office of Administration
Office of Management and 
   Budget
Office of National Drug 
   Control Policy

Office of Science and 
   Technology Policy
Office of the United States 
   Trade Representative
President's Intelligence 
   Advisory Board and 
   Intelligence Oversight 
   Board

figure 6.2

THE INSTITUTIONAL PRESIDENCY, 2018
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The Executive Office of the President. Created in 1939,  
the Executive Office of the President (EOP) consists of the per-
manent agencies that perform defined management tasks for 
the president. The most important and largest EOP agency is 
the Office of Management and Budget (OMB). Its roles in pre-
paring the national budget, designing the president’s legislative 
proposals, reporting on agency activities, and overseeing reg-
ulatory proposals make OMB personnel part of virtually every 
presidential responsibility. The status and power of the OMB 
within the EOP has grown in importance from president to 
president, particularly as it has taken on a greater role in set-
ting the budget guidelines for agencies, as well as for Congress.

The Vice Presidency. The Constitution created the vice presidency for two 
purposes: the vice president (1) succeeds the president in the case of a vacancy 
and (2) presides over the Senate, casting the tiebreaking vote when necessary.15 
The main value of the vice presidency for the president is electoral. Traditionally, 
a presidential candidate’s most important rules for choosing a running mate are 
that the vice presidential nominee should bring the support of at least one state 
(preferably a large one) that would otherwise probably not support the ticket and, 
if possible, should appeal to a subsection of the party differing from the presiden-
tial nominee’s. For example, it is doubtful that John F. Kennedy would have won 
in 1960 without the contribution his vice presidential candidate, Lyndon Johnson, 
made in carrying Texas.

In 2016, Donald Trump chose Governor Mike Pence of Indiana as his run-
ning mate. A devout Christian, Pence increased Trump’s electoral appeal among 
social conservatives, and as a midwesterner he aided Trump’s successful cam-
paign forays into Michigan, Wisconsin, Ohio, and Pennsylvania.

As the executive branch has grown in size and complexity, most recent pres-
idents have sought to use their vice presidents as a management resource after 
the election. The presidency of George W. Bush resulted in unprecedented power 
and responsibility for his vice president, Dick Cheney. For the Obama administra-
tion, Vice President Joe Biden played important roles as a liaison to Congress and 
a sounding board on foreign affairs.

The Contemporary Bases of Presidential Power
Generally, presidents can expand their power in three ways: party, popular mobi-
lization, and administration.

Party as a Source of Power. Presidents may construct or strengthen national 
party institutions in order to influence the legislative process and implement 
their programs. All presidents have relied on the members and leaders of their 
own party to promote their legislative agendas. But the president does not con-
trol the party, whose members have considerable autonomy. Moreover, in the U.S.  

Presidential candidates often 
choose their vice presidential 
running mates to gain a specific 
electoral advantage. Mike Pence 
helped improve Donald Trump’s 
electoral appeal among social 
conservatives and establishment 
Republicans.
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system of separated powers, the president’s party may be in the minority in  
Congress and unable to do much for the chief executive’s programs (Figure 6.3). 
Consequently, although the president’s party is valuable, it has not been a fully 
reliable presidential tool.

The more unified the president’s party is behind the president’s legislative 
proposals, the more unified the opposition party is also likely to be. The president 
often poses as being above partisanship to win “bipartisan” support in Congress. 
But a bipartisan strategy may make it more difficult to build the party loyalty 
and discipline that would maximize the value of congressional support from the  
president’s own party. This is a dilemma for every president, particularly one 
with an opposition-controlled Congress.

Going Public. Presidents may also mobilize the public to create a mass base 
of support for their agendas. Popular mobilization as a technique of presiden-
tial power has its historical roots in the presidencies of Theodore Roosevelt  
and Woodrow Wilson and has become a weapon in the political arsenals  
of most presidents since the mid-twentieth century. During the nineteenth 
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century, it was considered inappropriate for presidents to engage in personal 
campaigning on their own behalf or in support of programs and policies. When 
Andrew Johnson broke this unwritten rule and made a series of speeches  
vehemently seeking public support for his Reconstruction program, even some 
of Johnson’s most ardent supporters were shocked at what they saw as his lack 
of decorum.

Franklin Delano Roosevelt was exceptionally effective in appealing to the 
public.16 Like Theodore Roosevelt and Wilson, he often embarked on speaking 
trips around the nation to promote his programs. In addition, Roosevelt made 
limited but important use of the new electronic medium, the radio, to reach 
millions of Americans. In his famous “fireside chats,” the president, or at least 
his voice, came into living rooms across the country to discuss programs and  
policies and generally to assure Americans that he was aware of their difficulties 
and working diligently toward solutions.

Roosevelt also made himself available for biweekly press conferences, 
offering candid answers to reporters’ questions and making important pol-
icy announcements that would provide the reporters with significant stories  
to file.17 Roosevelt was especially effective in designating a press secretary, 
who organized press conferences and made certain that reporters distin-
guished presidential comments that were off the record from those that could 
be attributed.

Every president since Roosevelt has sought to craft a public-relations 
strategy that would emphasize the president’s strengths and popular appeal. 
One innovation under Bill Clinton was to make the White House Communi-
cations Office an important institution within the EOP. The Communications 
Office became responsible not only for responding to reporters’ queries but 
also for developing a coordinated communications strategy—promoting the 
presi dent’s policy goals, developing responses to unflattering news stories, and 
ensuring that a favorable image of the president would, as much as possible, 
dominate the news.

Consistent with President Obama’s use of social networking in his 2008  
election campaign, the Obama administration’s Communications Office empha-
sized social networking techniques to reach news makers and the American 
people directly. President Trump has innovated on the “going public” strat-
egy with his use of Twitter. Going over the heads not only of his own party  
but also of the traditional media, Trump communicates directly with his  
followers, maintaining an almost personal relationship with his political base 
and attacking his opponents, especially the press, in his frequent tweets.  
Presidents may also reach out to the American people through public appear-
ances (Figure 6.4).

However, popular support has not been a firm foundation for presidential 
power. To begin with, it is notoriously fickle. President George W. Bush main-
tained an approval rating of over 70 percent for more than a year after the Septem-
ber 11 terrorist attacks. By 2003, however, his rating had fallen nearly 20 points as 
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American casualties in Iraq mounted, and it steadily declined through the rest of 
his presidency. Barack Obama began his presidency with a high approval rating, 
but after 2010 it hovered in the 40s and 50s. By the time he left office in 2017,  
however, it had rebounded dramatically to nearly 60 percent approval. Trump 
began his presidency with low popular approval; six months into his term, 
it dropped to the high 30s. Toward the end of his first two years in office, his 
approval rating was about 40 percent.
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figure 6.4

PUBLIC APPEARANCES BY PRESIDENTS

NOTE: Only the first two years of each term are represented, because the last two years include many purely 
political appearances for the president’s reelection campaign.

SOURCES: Kernell, Going Public, p. 118; Lyn Ragsdale, Vital Statistics on the Presidency, 3rd ed. (Washington, 
DC: CQ Press, 2009), table 49, pp. 202–3; POTUS Tracker, http://projects.washingtonpost.com/potustracker 
(accessed 8/8/11); and authors’ updates.

analyzing 
the evidence
In the nineteenth century, 
presidents seldom made 
public speeches or other 
public appearances. By the 
end of the twentieth cen
tury, the number of times 
presidents went public had 
increased dramatically. 
What accounts for the 
increase in public appear
ances? What do presidents 
hope to accomplish through 
speeches and other public 
events? What risks do presi
dents take when they seek 
to develop and use popular 
support as a political tool?
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Declines in popular approval during a president’s term in office are nearly 
inevitable and follow a predictable pattern (Figure 6.5).18 Presidents generate  
popular support by promising to undertake important programs that will  
contribute directly to the well-being of large numbers of Americans, but presi-
dential performance almost inevitably falls short of those promises, leading 
to a sharp decline in support. Ronald Reagan and Bill Clinton are the excep-
tions among modern presidents—leaving office at least as popular as when they 
arrived. Trump is an exception of a different sort, beginning 
office with very low popular approval, despite promising an 
active agenda of policy goals.

Technological change has affected the tactics of going 
public. The growing variety of media outlets—cable stations, 
podcasts, social media such as Facebook and Twitter—and  
the declining viewership and readership of formerly “main-
stream” outlets have fragmented the public. This change has 
necessitated newly crafted approaches—“narrowcasting” to  
reach targeted demographic categories rather than broad-
casting to reach the “public.” Instead of going “capital P”  
public, new approaches seek to appeal to many “small p”  
publics (plural).
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PRESIDENTIAL PERFORMANCE RATINGS, 1964–2018

NOTE: Arrows indicate preelection upswings.

SOURCE: Gallup, http://news.gallup.com/interactives/185273/presidentialjobapprovalcenter.aspx?g_source= 
mn2us (accessed 6/29/2018).

analyzing 
the evidence
In the presidential  
performancerating poll, 
respondents are asked, “Do 
you approve of the way 
the president is handling 
his job?” The graphs show 
the percentage of positive 
responses. What factors help 
explain changes in presi
dential approval ratings? 
Does popular approval really 
affect presidential power?

Today, presidents use an array 
of strategies, including appear
ances on popular television 
shows, to reach constituents, 
shape their image, and attempt 
to win support for their policies.
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Shrinking and fragmented audiences have raised the costs and cast doubt on 
the effectiveness of presidential efforts to educate and mobilize public opinion. 
President Trump’s Twitter strategy stands as a partial exception. The technology 
allows him easily and cheaply to narrowcast to his base, while the coverage given 
his tweets by conventional media magnifies their impact, in effect allowing him 
to broadcast to the wider public. Nevertheless, the limitations of going public as a 
route to presidential power have also led contemporary presidents to make use of 
a third technique: expanding their administrative capabilities.

The Administrative State
Increasingly, presidents have tried to strengthen their control of executive 
agencies or to create new administrative institutions and procedures that will 
reduce their dependence on Congress and give them a more independent capa-
bility. Contemporary presidents have done this in two important ways. First, 
they have sought to increase White House control over the federal bureaucracy. 
Second, they have expanded the role of executive orders and other instruments 
of direct presidential governance. Taken together, these components of admini-
strative strategy have given presidents the potential to achieve their goals even 
when they are unable to secure congressional approval.

Appointments and Regulatory Review. Presidents have sought to increase  
their influence through bureaucratic appointments and regulatory review. By 
appointing loyal supporters to top jobs in the bureaucracy, presidents make it more 
likely that agencies will follow the president’s wishes. Through regulatory review, 
presidents have tried to control rule making by the agencies of the executive branch. 
Whenever Congress enacts a statute, the agency charged with administering the  
law must establish hundreds of rules in order to implement it. Some congressional 
statutes are quite detailed and leave agencies with relatively little discretion. Typi-
cally, however, Congress enacts a broad statement of its intentions and delegates to 
the appropriate agency the power to fill in many important details.19 In other words, 
Congress often says to an administrative agency, “Here is the problem. Deal with it.”20

The discretion that Congress delegates to administrative agencies has pro-
vided recent presidents with an important avenue for expanding their power. 
For example, after President Clinton ordered the Food and Drug Administration 
(FDA) to develop rules to restrict the marketing of tobacco products to children, 
White House and FDA staffers prepared nearly a thousand pages of new regu-
lations affecting tobacco manufacturers and vendors.21 Although Republicans 
claimed that Bill Clinton had overstepped the powers of the presidency,22 Presi-
dents George W. Bush and Barack Obama continued the practice of ordering 
agencies to issue new regulations.

Executive Orders. Contemporary presidents have also enhanced their power 
to govern unilaterally through the use of executive orders and other forms of  
presidential decrees, including executive agreements, national security findings 

regulatory review
The Office of Management and 
Budget’s function of review
ing all agency regulations and 
other rule making before they 
become official policy.
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and directives, proclamations, reorganization plans, signing statements, and  
others.23 Presidents cannot use executive orders to issue whatever commands 
they please. If a president issues an executive order, proclamation, or directive, 
in principle the decree must fall under powers granted to the president by the 
Constitution or delegated by Congress, usually through a statute.

When presidents issue such orders, they generally state the constitutional or 
statutory basis for their actions. For example, when President Truman ordered 
the desegregation of the armed services, he cited his constitutional powers as 
commander in chief. In a similar vein, when President Lyndon Johnson issued 
Executive Order No. 11246 (equal employment opportunity), he asserted that the 
order was designed to implement the 1964 Civil Rights Act, which prohibited 
employment discrimination.

Where an executive order has no statutory or constitutional basis, the courts 
have held it to be void. The most important case illustrating this point is Youngstown 
Sheet & Tube Co. v. Sawyer, the so-called steel seizure case of 1952.24 Here the 
Supreme Court ruled that President Truman’s seizure of the nation’s steel mills 
during the Korean War had no statutory or constitutional basis and was thus invalid.

A number of court decisions, though, have held that Congress might 
approve a presidential action after the fact or through “acquiescence”—for 
example, by not objecting for long periods or by continuing to fund programs 
established by executive orders. In addition, the courts have indicated that 
some areas—most notably, military policy—are inherently presidential in char-
acter, and so they have allowed presidents wide latitude to make policy by 
executive decree. Thus, within the very broad limits established by the courts, 
presidential orders can be important policy tools. Analyzing the Evidence 
on pp. 184–5 explores how presidents use executive orders and other forms 
of unilateral action to bypass the legislative process, enabling them to make  
policy without Congress.

Although all presidents have used the executive order as a policy tool, gov-
ernment by executive order has become an especially common practice since the 
Clinton presidency, reflecting the growing difficulty of making policy through the 
legislative process. Divided government and increasing interparty policy differ-
ences have raised these costs. Clinton’s frequent use of this strategy showed that an 
activist president could develop and implement a significant policy agenda with-
out legislation—a lesson that was not lost on his successors. President George W. 
Bush made aggressive use of executive orders in response to the threat of terrorism;  
for example, he issued a directive authorizing the creation of military tribunals to 
try noncitizens accused of involvement in terrorism against the United States.

By the end of his second term, President Obama had issued over 250 execu-
tive orders, including a controversial one that would protect some 4 million  
undocumented immigrants (informally known as “Dreamers”) from the threat of 
deportation. That order spurred a variety of legal challenges and one federal court 
ruling blocking its implementation. In June of 2016, the Supreme Court sustained 
the lower-court decision, a major blow to Obama’s immigration policy. President  
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analyzing the evidence

Unilateral Action and Presidential Power
Contributed by Jon Rogowski, Harvard University 

As we’ve seen in this chapter, Article II of the 
U.S. Constitution grants the president a lim

ited number of expressed powers, but modern 
presidents have claimed additional powers and 
have sometimes used them to act unilaterally 
on controversial issues. Critics of these unilat
eral actions express concern that they represent 
an overreach of presidential power, by allowing 
presidents to circumvent the legislative process.

But what does research tell us about how 
and when presidents exercise unilateral powers? 
Executive orders are perhaps the most prominent  
examples of unilateral action. Franklin Roosevelt 
used executive orders to implement parts of the 
New Deal and to intern Japanese Americans 
during World War II. More recent presidents have 
used them to allow warrantless wiretapping by 
the National Security Administration, to suspend 

deportation proceedings for some undocu mented 
immigrants, and to deny entry to the United States 
for people from countries suspected of terrorist 
connections. However, executive orders are not the 
only means through which presidents can exercise 
unilateral powers. Presidents can also use memo
randa, proclamations, and other tools to change 
policies through the executive branch without 
involving Congress.

The figure below shows how presidents have 
used these various tools between 1933 and 2016. 
As the red line illustrates, executive orders have 
accounted for a relatively small percentage of 
unilateral actions issued by recent presidents. 
Since Presidents Kennedy and Johnson issued 
510 executive orders in 1963, the most in any year 
since the conclusion of World War II, the number 
of executive orders has generally declined.

Types of Unilateral Action, 1933–2016

Presidents’ declining uses of executive orders, 
however, should not be taken as evidence 
that presidents have shied away from 
unilateral action. We see that presidents have 
generally made greater use of memoranda, 
proclamations, and other forms of unilateral 
action when they issued fewer executive orders. 
For instance, relatively few memoranda were 
issued in the 1950s, 1960s, and early 1980s, 
when the annual number of executive orders 
was fairly high, but in the 1970s, late 1980s, 
and 1990s, memoranda generally outnumbered 
executive orders. Presidents have also made 
greater use of proclamations, as their number 
has increased rather steadily from 52 in 1945  
to 168 in 2016.

ProclamationsExecutive orders Memoranda

1935 1945 1955 1965 1975 1985 1995 2005 2015

750

500

250

0

N
U

M
B

E
R

 O
F

 A
C

T
IO

N
S

amgovb15_ptr_ch06_158-189.indd   184 17/11/18   10:14 am



But has the overall use of unilateral action in
creased in recent years? Combining the various 
tools of unila teral power, the figure above dis
plays the total number of unilateral actions issued 
by presidents between 1933 and 2016. Overall, 
presidents’ use of unilateral powers has remained  

relatively stable over the last seven decades. The 
red and blue regions of the plot indicate Republi
can and Democratic presidents, respectively. These 
data show some partisan differences in how presi
dents use unilateral powers, with an annual average 
of 475 for Republicans and 419 for Democrats.

SOURCE: Aaron R. Kaufman and Jon C. Rogowski, “The Unilateral Presidency, 19532017.” Presented at the Annual Meeting of the Ameri
can Political Science Association, San Francisco, CA, August 31September 3, 2017.

Presidential Unilateral Action, 1933–2016

Unilateral Action and Divided Government

Every president from Nixon to Obama, however, 
confronted divided government for at least part of 
their term. During periods of divided government, 
presidents issued significantly greater numbers of 
unilateral actions, with an average of 409 per year during 
unified government compared with 475 during divided 
government. This finding suggests that contemporary 
presidents make increased use of unilateral powers 
when the opposite party controls Congress and presents 
challenges for a president’s legislative agenda.

While the data presented here do not tell us about the 
content or the policy significance of presidents’ unilateral 
actions, the patterns suggest that unilateral powers may 
allow presidents to sidestep policy disagreements between 
the White House and Capitol Hill. The implications of this 
development merit careful contemplation.
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Trump issued 33 executive orders in the first 100 days of his administration,  
more than any of his predecessors over this period. Many of these were aimed at 
reversing policies of the Obama years.25 By the end of 2017 he had issued 65 exec-
utive orders, and through mid-year 2018 he added 25 additional executive orders.

Signing Statements. The signing statement has become another instrument 
of presidential power, used frequently by recent presidents to negate congressio-
nal actions to which they objected.26 A signing statement is an announcement 
by the president at the time of signing a bill into law, sometimes presenting the 
president’s interpretation of the law, as well as remarks predicting the benefits 
it will bring to the nation. Occasionally, presidents have used signing statements 
to point to sections of the law that they deem improper or unconstitutional or to 
instruct executive branch agencies how to execute the law.27

Presidents have made signing statements throughout American history, 
though many were not recorded and so did not become part of the official legis-
lative record. Ronald Reagan’s attorney general, Edwin Meese, is generally credi-
ted with transforming the signing statement into a routine tool of presidential 
direct action.28 Reagan used detailed statements—prepared by the Department of  
Justice—to attempt to reinterpret certain congressional enactments.

Despite subsequent court rulings that the president lacked the power to 
declare acts of Congress unconstitutional29 or to “excise or sever provisions of 
a bill with which he disagrees,”30 the same tactic of reinterpreting and nulli-
fying congressional enactments was continued by George H. W. Bush and Bill  
Clinton, and even more so by George W. Bush. The latter Bush challenged more 
than 800 legislative provisions with his signing statements, including a number 
of important domestic and security matters, such as a congressional effort to ban 
the use of torture by American interrogators.

Though he had denounced George W. Bush’s use of signing statements while 
running for president, soon after taking office Barack Obama began to make use 
of the same tactic. Toward the end of his presidency, by November 2016, Obama 

signing statement
An announcement made by 
the president when signing 
a bill into law, sometimes 
presenting the president’s 
interpretation of the law, as  
well as remarks predicting  
the benefits it will bring to  
the nation.

President Reagan, shown here 
signing the Deficit Reduction 
Act of 1984, often issued signing 
statements to point to elements 
of the law that he deemed 
unconstitutional.
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had issued 36 signing statements in which he offered his own interpretation of 
portions of the bills he signed into law. In recent years, as presidents had hoped, 
courts have begun giving weight to presidential signing statements when inter-
preting the meaning of statutes.31 Still, the legal status of signing statements has 
not been fully resolved.

The Limits of Presidential Power
Presidents are powerful political actors and have become increasingly powerful 
during the past century. But there are limits to presidential power. Indeed, presi-
dents have had to resort to strategies like signing statements, executive orders, 
and public appeals precisely because their official powers are limited. As the 
framers intended, the separation of powers is a mighty constraint. The president 
cannot always bend the Congress to his will, though it is an easier task when his 
party controls the two chambers.

Through the veto power, the president can defeat—but more important, can 
influence in advance—congressional aspirations. Presidential power is real, but 
it is tempered by the necessity of bargaining with the legislature and managing  
the bureaucracy, along with the constraints imposed by rulings of the federal 
judiciary. The growth in presidential power of the last 100 years has required the 
acquiescence, if not outright support, of all the other players in the game.

IS THE PRESIDENCY TOO STRONG?
The framers of the Constitution, as we have seen, granted executive power to 
a single person because they thought this would make the presidency a more 
energetic institution. At the same time, they checked the powers of the executive 
branch by creating a system of separated powers. Did the framers’ plan make the 
presidency a strong or weak institution?

At one time, historians and journalists liked to debate the question of strong 
versus weak presidents. Some presidents, such as Lincoln and Franklin Delano  
Roosevelt, were called “strong” for their leadership and ability to guide the 
nation’s political agenda. Others, such as James Buchanan and Calvin Coolidge, 
were seen as “weak” for failing to develop significant legislative programs and 
seeming to observe rather than shape political events.

Today, these categorizations of specific presidents have become less mean-
ingful. Despite the limits mentioned in the preceding section, every president is 
strong. This strength is a reflection not so much of individual leadership as of 
the increasing powers of the institution of the presidency. Of course, as we noted 
earlier, political savvy in interacting with other politicians and mobilizing pub-
lic opinion can account for a president’s success in exercising these powers. But  
contemporary presidents all possess a vast array of resources and powers.
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The expansion of presidential power over the past century has come about 
not by accident but as the result of ongoing efforts by presidents to expand the 
power of the office. Some of these efforts have succeeded, and others have failed. 
One president, Richard Nixon, was forced to resign, and others have left office 
under clouds. Most presidents, nevertheless, have sought to increase the office’s 
power. What are the consequences of this development?

As is often noted by the media, popular participation in American political 
life has declined since the late nineteenth century. Voter turnout in presidential 
elections barely reaches the 60 percent mark, and hardly a third of eligible voters 
participate in off-year congressional races. Voter turnout in state and local races 
is typically even lower. These facts are well known, and they raise concerns about 
how representative American government is.

Low rates of political participation also have institutional implications that 
are less obvious. To put the matter briefly, the decline of voting and other forms 
of popular involvement in American political life reduce congressional influ-
ence while enhancing the power of the presidency. Congress is the nation’s most 
representative political institution and remains the only entity capable of plac-
ing limits on unwise or illegitimate presidential conduct. The courts have rarely 
succeeded in thwarting a determined president, especially in the foreign policy 
realm. However, in the past few decades our nation’s undemocratic politics has 
undermined Congress while paving the way for a more powerful presidency that 
is capable of acting unilaterally.

The framers of the Constitution created a system of government in which 
Congress and the executive branch were to share power. In recent decades, how-
ever, the powers of Congress have waned while those of the presidency have 
expanded dramatically. To take one instance of congressional retreat in the face 
of presidential assertiveness, in October 2002, pressed by President George W. 
Bush, both houses of Congress voted overwhelmingly to authorize him to use 
military force against Iraq. The resolution adopted by Congress allowed the 
presi dent complete discretion to determine whether, when, and how to attack 
Iraq. Indeed, Bush’s legal advisers had pointedly declared that the president did 
not actually need specific congressional authorization to attack Iraq if he decided 
such action was in America’s interest. Few members of Congress even bothered 
to object to this apparent rewriting of the U.S. Constitution.

There is no doubt that Congress continues to be able to harass presidents and 
even, on occasion, to hand the White House a sharp rebuff. In the larger view, how-
ever, presidents’ occasional defeats—however dramatic—have been temporary 
setbacks in a gradual shift toward increased presidential power in the twenty-first 
century. Americans look to their presidents for effective governance, and most 
think the presidency is a more effective governmental institution than Congress.  
But what of representation? Can one person claim to represent the American  
people? The framers sought to create a system of government that was both effec-
tive and representative. What would they think of America’s government today?
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In 2015, a new set of federal regulations collectively known as the Waters of  
the United States rule, or WOTUS, greatly expanded the federal government’s 
control over pollution of the nation’s rivers, streams, lakes, ponds, and wetlands. 
While welcomed by environmental groups, WOTUS was greeted with dismay by 
economic interests, including agriculture, ranching, and construction, that feared 
they could face billions of dollars in costs for complying with complex new proce-
dures and environmental challenges to their business practices. These opponents 
lobbied unsuccessfully against the rule and, after its adoption, filed a number 
of lawsuits that slowed its implementation. In 2017, the Trump administration 
announced that WOTUS would be reexamined.

Most Americans think that in their representative system of government, 
Congress writes and approves all laws and sends them to the president for a  
signature. However, WOTUS was never a bill, nor was it enacted by Congress. 
Instead, it was drafted and implemented by the Environmental Protection Agency 
(EPA) and the United States Army Corps of Engineers (USACE), two of the hun-
dreds of bureaucratic agencies that make up the executive branch of government.

In fact, Congress enacts only a handful of new laws every year. Federal 
agencies, on the other hand, write several thousand regulations each year that 
have the force of law and can have an enormous impact on Americans’ lives.

In principle, agency regulations are intended only to clarify and implement 
the laws enacted by Congress. After a bill is passed by Congress and signed into 
law by the president, the various federal agencies charged with administering 
and enforcing the new statute spend months, sometimes years, developing rules 
to implement it. The agencies then continue to write rules under the authority 
of the statute for decades to come. Over time, these rules can take on a life of 
their own, modifying or even rewriting the original law. WOTUS, for example, 
was written under the authority of the 1972 Clean Water Act, which regulated 
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the discharge of pollutants into navigable waters. With the new rule, the EPA  
and USACE aimed to extend their authority under the act into all waters—a  
significant expansion of the law’s coverage and of the agencies’ power.

Effective governance requires Congress to delegate a great deal of power 
to the agencies of the executive branch. When Congress writes legislation 
addressing complex issues, members cannot anticipate every problem or  
question about it that might arise over coming decades, nor can Congress 
administer the thousands of programs that the legislation creates. Legislators 
must rely on administrative agencies for these purposes.

But what about representative government? When an  
agency writes new rules that effectively change the law,  
how can we be sure that citizens’ views and interests are  
taken into account? After all, no one elected the thousands of 
federal officials involved in the rule-making process. Congress  
addressed this problem in 1946 when it enacted the Admin-
istrative Procedure Act (APA), requiring agencies to give public notice of proposed  
rules, to invite public comment, and to hold public hearings. But as the farmers, ranch-
ers, and builders opposing WOTUS discovered, although the APA requires agencies to  
invite public comment, it does not require them to revise their proposals in response.

Effective governance requires turning over a great deal of power to federal 
agencies. Doing so, however, poses challenges to representative government. 
How can we reconcile these matters? In this chapter we look in detail at the  
executive branch, examining the government’s major administrative agencies, 
their role in the governmental process, and their political behavior.

WOTUS rules, established by 
the EPA and Army Corps of 
Engineers, expanded the federal 
government’s control over  
pollution of rivers, streams, 
lakes, ponds, and wetlands. 
Here, an EPA employee takes 
water and soil samples from  
a Michigan lake.

▪ Does the power of bureaucratic 
agencies undermine 
representative government?
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After reading this chapter, you should be able to . . .
▪ Explain what bureaucracies are, and describe how they facilitate 

effective governance, including their role in making and 
implementing laws, establishing rules, and settling disputes

▪ Describe the structure of the executive branch in the United States

▪ Analyze the challenge of keeping bureaucratic agencies accountable to elected officials

▪ Evaluate the major proposals for reforming bureaucracy

 
HOW DOES BUREAUCRACY WORK?
Despite their tendency to criticize bureaucracy (Figure 7.1), most Americans 
recognize that maintaining order in a large society is impossible without a large 
governmental apparatus staffed by professionals with expertise in public admin-
istration. When we approve of what a government agency is doing, we give the 
phenomenon a positive name: “administration”; when we disapprove, we call it 
“bureaucracy.”

Although the terms administration and bureaucracy are often used inter-
changeably, it is useful to distinguish between the two. Administration is the more 
general term, referring to all the ways human beings might rationally coordinate 
their efforts to achieve a common goal, in private as well as public organizations. 
Bureaucracy refers to the actual offices, tasks, rules, and principles of organiza-
tion that large institutions use to coordinate their work.

Bureaucratic Organization Enhances Efficiency
The core of bureaucracy is the division of labor; the key to its effectiveness is the 
coordination of experts performing complex tasks. If each job is specialized to 
increase efficiency, then each worker must depend on other workers’ output, and 
that dependence requires careful distribution of jobs and resources.

Inevitably, then, bureaucracies become hierarchies, often in the form of  
a pyramid. At the base of the organization are workers with the fewest skills 
and specializations; one supervisor can oversee a large number of them. At 
each higher level, workers are more highly specialized than at the level  
below, and coordination of work involves fewer workers per supervisor. 
Toward the top, a handful of executives “manage” the organization, coordinat-
ing and overseeing all its tasks, plus distributing supplies to workers and the 
organization’s outputs to the market (if it is a private-sector organization) or 
to the public.

bureaucracy
The complex structure of 
offices, tasks, rules, and  
principles of organization  
that large institutions use  
to coordinate the work of  
their personnel.
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Bureaucracies Enable Governments to Operate
By dividing up tasks, matching them to a labor force that develops appropri-
ately specialized skills, standardizing procedures, and providing the structure of  
incentives and supervision to get large numbers of people to operate in a coor-
dinated fashion, bureaucracies accomplish goals more efficiently and effectively 
than would otherwise be possible. Providing “government goods” as broad as 
national defense or as narrow as a subsidy to a wheat farmer requires organiza-
tion, routines, standards, and, ultimately, the authority for someone to cut a check 
and put it in the mail. Bureaucracies are created to do these things.

Bureaucracy also consolidates programs related to one another and insulates 
them from opposing political forces. By creating clienteles—groups of supporters in 
Congress, the business sector, or the general public whose interests they serve or  
represent—a bureaucracy establishes a coalition of supporters, some of whom will 
fight to keep it in place because they value consistency, predictability, and durability.

Everyone in the political world cares deeply about certain policies and related 
agencies and opposes others. Opponents of existing policies and agencies face 
numerous hurdles in attempting to eliminate them, whereas supporters of an  
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figure 7.1

PUBLIC OPINION ON WASTE IN GOVERNMENT, 1968–2016

analyzing  
the evidence
Survey respondents were 
asked the following  
question: “Do you think that 
people in the government 
waste a lot of the money we 
pay in taxes, waste some of 
it, or don’t waste very much 
of it?” What do you, the 
reader, think? Is the public 
justified in its belief that the 
government wastes a lot  
of money?
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existing policy or agency who want to maintain the status quo have it easier.  
Politicians acknowledge this fact of life. Consequently, both opponents and pro-
ponents of particular governmental activities wage the fiercest battles at the time 
programs are first enacted and a bureaucracy is created. Once created, the policies 
and the agencies that implement them are more difficult to change or dismantle.

So, in terms of how bureaucracy makes government possible, efficiency and 
credibility both play a part. The creation of a bureau is a way both to deliver 
government goods efficiently and to make a credible long-term commitment to 
a policy, because once in place, it is very hard to change.

Bureaucrats Fulfill Important Roles
Bureaucracy conveys to most people a picture of hundreds of office workers 
shuffling millions of pieces of paper. There is truth in that image, but we have to 
look more closely at which papers are being shuffled and why.

Implementing Laws. Bureaucrats, whether in public or private organizations, 
communicate with one another to coordinate all the specializations within their 
organization. This coordination is necessary to carry out the primary task of 
bureaucracy, which is implementation—that is, carrying out the organization’s  
objectives as laid down by its board of directors (if a private company) or by  
law (if a public agency). In the federal government, the “bosses” are ultimately 
Congress and the president.

Making and Enforcing Rules. When the bosses—Congress, in particular, 
when it is making the law—are clear in their instructions to bureaucrats, imple-
mentation is fairly straightforward. Bureaucrats translate the law into specific 
instructions for each of the employees of an agency. But what happens to routine 
implementation when several bosses disagree as to what the instructions ought 
to be? This situation requires another job for bureaucrats: interpretation.

Interpretation is a form of implementation, in that the bureaucrats still 
have to carry out what they see as the intentions of their superiors. But when 
bureaucrats have to interpret a law before implementing it, they are, in effect, 
engaging in lawmaking.1 Congress often deliberately delegates to an adminis-
trative agency the responsibility of lawmaking; for example, members conclude 
that some area of industry needs regulation or some area of the environment 
needs protection, but they are unwilling or unable to specify just how to do it. In 
such situations, Congress delegates to the appropriate agency a broad authority 
within which to make law through the procedures of rule making and adminis-
trative adjudication (settling disputes).

Rule making is essentially the same as lawmaking. The rules issued by  
government agencies provide more detailed indications of what a law actually 
will mean. For example, the Forest Service is charged with making policies that 
govern the use of national forests. Just before President Clinton left office in 
2001, the agency issued rules that banned new road building and development 

implementation
The development of rules, 
regulations, and bureaucratic 
procedures to translate laws 
into action.
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in the forest—a goal long sought by environmentalists. In 2005, under George W. 
Bush, the Forest Service relaxed the rules, allowing states to make proposals for 
building new roads within the national forests. Just as the timber industry had 
opposed the Clinton rule banning road building, environmentalists challenged 
the Bush administration’s changes and sued the Forest Service in federal court 
for violating clean-water and endangered-species legislation.

In a similar vein, the Trump administration sought to undo a host of envi-
ronmental rules developed during the Obama presidency. Environmental groups 
responded by filing suits in federal court to defend the rules they favored. Some  
of these suits were successful and some were not. About 60 environmental rules 
were successfully eliminated or eased during the first year of the Trump presidency.

New rules proposed by an agency take effect only after a period of public 
comment, and reaction from the people or businesses that will be affected may 
cause the agency to modify its draft rules. Public participation takes the form of 
statements filed and testimony given in public forums. The rule-making process 
is thus highly political. Once rules are approved, they are published in the Federal 
Register and have the force of law.

Settling Disputes. Administrative adjudication is very similar to what 
courts ordinarily do: applying rules and precedents to specific cases in order to  
settle disputes. The agency charges the person or business suspected of violating  
the law, and the ruling applies only to the specific case being considered. Many 
regulatory agencies use administrative adjudication to make decisions about  
specific products or practices.

For example, the National Labor Relations Board (NLRB) uses adjudication to 
decide union certification. When groups of workers seek the right to vote on form-
ing a union as their bargaining agent or on affiliating with an existing union, they 

The rules made by bureau-
cracies have the force of law. 
Bureaucracies may charge a 
person or business with violat-
ing the law, such as when an 
FDA investigation found that 
the New England Compounding 
Center broke rules related to 
the preparation of prescription 
drugs and caused a meningitis 
outbreak in 2012.
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196  CHAPTER 7 THE EXECUTIVE BRANCH

are usually opposed by their employers, who assert that relevant provisions of laws 
protecting union organizing do not apply. The NLRB takes testimony case by case 
and makes determinations for one side or the other, acting essentially like a court.

Compared with bureaucrats in large private organizations, government 
bureaucrats operate under far more constraints. They are required to maintain a 
more thorough paper trail and are subject to more access from the public, such as 
newspaper reporters. Public access has been vastly facilitated by the Freedom of 
Information Act (FOIA), adopted in 1966. This act gives ordinary citizens the right of 
access to agency files and data to determine whether those materials contain deroga-
tory information about them and to learn about what the agency is doing in general.

Bureaucracies Serve Politicians
In principle, Congress could make all bureaucratic decisions itself, writing very 
detailed legislation each year. In some areas—tax policy, for example—this is, in 
fact, the way law is made. Tax policy is determined in significant detail by the 
House Ways and Means Committee, the Senate Finance Committee, and the Joint 
Committee on Taxation. The agency charged with its implementation, the Inter-
nal Revenue Service (IRS), does relatively little rule making compared to many 
other regulatory and administrative agencies.

The norm is for legislative authority to be delegated, often in vague terms, to  
the bureaucracy, which is then expected to fill in the gaps. This delegation, how-
ever, is not a blank check. The bureaucracy is held to account by congressional 
monitoring of its performance—a task carried out by the staffs of relevant com-
mittees, which also serve as repositories for complaints from affected parties.2 
Poor performance, or making rules or decisions at odds with important members’  
preferences, risks penalties ranging from the browbeating of senior bureaucrats in 
public hearings to cutbacks in agencies’ budgets and restrictions on their authority.

HOW IS THE EXECUTIVE 
BRANCH ORGANIZED?
Cabinet departments, agencies, and bureaus are the operating parts of  
the bureaucratic whole. These parts can be classified into four general types:  
(1) Cabinet departments, (2) independent agencies, (3) government corporations, 
and (4) independent regulatory commissions. The heads of Cabinet departments 
and other major agencies are appointed by the president, subject to confirmation 
by the Senate. Most other agency employees are career officials or “contractors”—
employees hired to perform specific tasks for a specified period of time.

Although Figure 7.2 is an organizational chart of the Department of  
Agriculture, any other department could serve as an illustration. At the top 
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198  CHAPTER 7 THE EXECUTIVE BRANCH

As an independent agency, 
NASA is not part of a Cabinet 
department but provides  
public services that are too 
important to be left to private 
initiatives. Here, former acting 
NASA administrator Robert 
Lightfoot introduces new  
astronaut candidates in 2017.

is the department head, called the secretary of the department. Below the  
secretary and a deputy secretary are several top administrators, such as  
the general counsel and the chief economist, whose responsibilities span the 
various departmental functions and enable the secretary to manage the entire 
organization. Working alongside these officials are the assistant secretaries and 
undersecretaries, each with management responsibilities for a group of operat-
ing agencies, which are arranged vertically below the undersecretaries.

The next tier, generally called the bureau level, is the highest level of respon-
sibility for specialized programs. These bureau-level agencies are often very 
well known to the public: the Forest Service and the Food Safety and Inspection 
Service are examples. Sometimes they are officially called bureaus, such as the 
Federal Bureau of Investigation (FBI) in the Department of Justice. Within the 
bureaus are divisions, offices, services, and units.

Not all government agencies are part of Cabinet departments. Some, called 
independent agencies, are set up by Congress outside the departmental struc-
ture, even though the president appoints and directs their heads. Independent 
agencies usually have broad powers to provide public services that are either too 
expensive or too important to be left to private initiatives. Some examples are the 
National Aeronautics and Space Administration (NASA), the Central Intelligence 
Agency (CIA), and the Environmental Protection Agency (EPA). Government 
corporations, a third type of government agency, are more like private businesses 
performing and charging for a market service, such as transporting railroad  
passengers (Amtrak).

Independent regulatory commissions, which make up a fourth type of 
agency, are given broad discretion to make rules. The first regulatory agencies 
established by Congress, beginning with the Interstate Commerce Commission 
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HOW IS THE EXECUTIVE BRANCH ORGANIZED?  199

in 1887, were set up as independent regulatory commissions because Congress 
recognized that regulatory agencies are “mini-legislatures,” whose rules are the 
same as legislation but require the kind of expertise and full-time attention that 
is beyond the capacity of Congress. Until the 1960s, most of the regulatory agen-
cies set up by Congress, such as the Federal Communications Commission (1934), 
were independent regulatory commissions. But beginning in the late 1960s, 
all new regulatory programs, with only a few exceptions (such as the Federal  
Election Commission), were placed within existing departments and made 
directly responsible to the president.

After the 1970s, no major new regulatory programs were established 
until the financial crisis of 2008–9. The Dodd-Frank Wall Street Reform and  
Consumer Protection Act of 2010 brought major changes to the regulation 
of banks and other financial institutions. The act created several new regula-
tory bodies, including the Financial Stability Oversight Council, the Office of  
Financial Research, and the Consumer Financial Protection Bureau.

The status of an agency—as one of these four types—defines an agency’s 
powers, its place in the governmental hierarchy, its level of independence, and 
how its executives are appointed. Agencies also differ from one another in terms 
of their missions. When it comes to agency missions, the main types are clientele 

Types of Government Agencies

in
 brief

There are four main types of bureaucratic agencies within the U.S. federal government.

▪ Cabinet departments: The largest components of the executive branch. Each  
of the 15 departments is headed by a Cabinet secretary, and departments 
encompass related agencies and bureaus.

 Examples: Department of Justice (encompasses more than 50 agencies, including 
Federal Bureau of Investigation, Office of Tribal Justice, and U.S. Parole Commission)

▪ Independent agencies: Agencies set up by Congress outside the Cabinet  
departments to provide specific public goods and services, such as protection  
of the environment or information from space exploration.

 Examples: Environmental Protection Agency (EPA), National Aeronautics and 
Space Administration (NASA)

▪ Government corporations: Government agencies that perform and charge for a 
market service, such as transporting rail passengers.

 Example: Amtrak

▪ Independent regulatory commissions: Agencies given broad discretion to make 
rules regulating a specific type of activity.

 Examples: Federal Communications Commission (FCC), Financial Stability  
Oversight Council
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200  CHAPTER 7 THE EXECUTIVE BRANCH

agencies, agencies for revenue and security, regulatory agencies, and redistri-
butive agencies.

Clientele Agencies
Although all administrative agencies have clienteles—economic or other groups 
whose interests they serve or represent—certain agencies are specifically directed 
by law to promote the interests of a particular clientele. For example, the Depart-
ment of Commerce and Labor was founded in 1903 as a single department “to 
foster, promote, and develop the foreign and domestic commerce, the mining, 
the manufacturing, the shipping, and fishing industries, and the transportation  
facilities of the United States.”3 It remained a single department until 1913, when 
legislation created the two separate departments of Commerce and Labor, with 
each statute providing for the same obligation: to support and foster their respec-
tive clienteles.4 The Department of Agriculture serves the many farming interests 
that, taken together, are one of the United States’ largest economic sectors. We 
describe agencies whose mission is to promote, serve, or represent a particular 
interest as clientele agencies.

In most clientele agencies, many of the personnel work in field offices 
dealing directly with the clientele. A familiar example is the Extension Service 
of the Department of Agriculture, with its local “extension agents” who con-
sult with farmers to promote farm productivity. These agencies also provide  
“functional representation”; that is, they learn what their clients’ interests  
and needs are and then operate almost as a lobby in Washington on their  
behalf. In addition to the Departments of Agriculture, Commerce, and Labor, 
clientele agencies include the Department of Interior and five of the newest 
Cabinet departments: Housing and Urban Development (HUD), created in 
1966; Transportation (DOT), 1966; Energy (DOE), 1977; Education (ED), 1979; 
and Health and Human Services (HHS), 1979.5

Agencies for Revenue and Security
The Constitution leaves many vital functions of public order, such as the police, to 
state and local governments. But federal agencies critical to maintaining national 
cohesion do exist, and they can be grouped into three categories: (1) agencies 
for collecting government revenue, (2) agencies for controlling conduct defined 
as a threat to internal national security, and (3) agencies for defending national 
security from external threats. The most powerful departments in these areas are 
Treasury, Justice, Defense, State, and Homeland Security.

Revenue Agencies. The Treasury Department’s Internal Revenue Service 
(IRS) is the most important revenue agency and one of the federal government’s 
largest bureaucracies. Over 100,000 employees are spread through four regions, 
working in district offices, service centers, and hundreds of local offices.

clientele agency
A department or bureau of 
government whose mission is 
to promote, serve, or represent 
a particular interest.
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Agencies for Internal Security. The United States is fortunate to enjoy 
national unity maintained by civil law rather than imposed by military force. As 
long as the country is not in a state of insurrection, most of the task of maintain-
ing the Union involves legal work, and the main responsibility for that lies with  
the Department of Justice (DOJ). The most important agency in the DOJ is the 
Criminal Division, which enforces all federal criminal laws except a few assigned 
to other divisions. Criminal litigation is actually handled by the U.S. attorneys. 
The president appoints a U.S. attorney for each federal judicial district, who 
supervises the work of assistant U.S. attorneys.

The work or jurisdiction of the Antitrust and Civil Rights Divisions is 
described by their official names. The Antitrust Division seeks to prevent 
monopolistic and other unfair practices by business corporations; the Civil 
Rights Division investigates and prosecutes activities aimed at promoting  
political or workplace discrimination. The FBI, another bureau of the DOJ, is 
the information-gathering agency for all the other divisions.

In 2002 Congress created the Department of Homeland Security (DHS) to  
coordinate the nation’s defense against the threat of terrorism. This department’s 
responsibilities include protecting commercial airlines from would-be hijackers. 
Most visible to the traveling public are the 47,000 employees of the Transportation 
Security Administration (TSA), the largest unit of the DHS, who guard airports and 
rail and bus stations and staff security screening operations.

Agencies for External National Security. Two departments occupy center 
stage here: State and Defense. A few key agencies outside State and Defense also 
have external national security function. Among the most important of these is 
the Central Intelligence Agency (CIA).

Although diplomacy is generally considered the State Department’s primary  
task, that is only one of its organizational dimensions. The department also 
includes regional bureaus, concerned with all problems within specific regions 
of the world; “functional” bureaus, which handle such things as economic and 
business affairs, intelligence, research, and relationships with international  
organizations; and bureaus of internal affairs, which handle such areas as secu-
rity, finance and management, and legal issues.

Despite the State Department’s importance in foreign affairs, fewer than  
20 percent of all U.S. government employees working abroad are directly under 
its authority. By far, the largest number of career government professionals 
working abroad are under the authority of the Department of Defense (DOD). 
The creation of the DOD between 1947 and 1949 was an effort to unify the two 
historic military departments—the War Department and the Navy Department—
and integrate them with a new department, the Air Force Department.

The United States has experienced relatively mild political problems with 
its military compared with many other countries, which have struggled to keep 
their militaries out of the politics of governing. The primary problem is that 
of pork-barrel politics: defense contracts are often highly lucrative for local  
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districts, so military spending becomes a matter not just of military need but also 
of narrow political and economic interests. For instance, proposed military-base 
closings, always a major part of budget cutting, just as inevitably cause a firestorm 
of opposition from affected members in both parties, even some who otherwise 
favor slashing the Pentagon budget. Emphasis on jobs rather than strategy and 
policy means pork-barrel use of the military for political purposes.

Regulatory Agencies
The United States has many regulatory agencies. Some are bureaus within 
departments, such as the Food and Drug Administration (FDA) in the Depart-
ment of Health and Human Services, the Occupational Safety and Health 
Administration (OSHA) in the Department of Labor, and the Animal and Plant 
Health and Inspection Service (APHIS) in the Department of Agriculture.  
Others are independent regulatory commissions—for example, the Federal 
Trade Commission (FTC).

But whether departmental or independent, an agency or commission is  
regulatory if Congress delegates to it broad powers over a sector of the eco-
nomy or a type of commercial activity and authorizes it to make rules governing  
the conduct of people and businesses within that jurisdiction. Rules made by  
regulatory agencies have the force of legislation; indeed, such rules are referred 
to as administrative legislation. And when these agencies make decisions or 
orders settling disputes between parties or between the government and a party, 
they are acting like courts.

Redistributive Agencies
Fiscal, monetary, and welfare agencies transfer hundreds of billions of dollars 
annually between the government and private interests. Through such transfers, 
these agencies influence how trillions of dollars are spent and invested annually. 
We call them “redistributive agencies” or “agencies of redistribution” because 
they influence how much money there is in the economy, who has it, who can 
borrow it, and whether people will invest, save, or spend it.

Fiscal and Monetary Policy Agencies. Governmental activity relating to 
money includes both fiscal and monetary policy. Fiscal policy involves taxing 
and spending, while monetary policy has to do with banks, credit, and currency.  
(We will discuss these policies in Chapter 13.) Administration of fiscal policy 
is primarily a Treasury Department role. Today, in addition to administering  
and policing income tax and other tax collections (as discussed already), the 
Treasury manages the enormous federal debt. The Treasury also prints currency, 
but currency represents only a tiny portion of the entire money economy. Most 
of the trillions of dollars exchanged in the private and public sectors of the U.S. 
economy are transferred electronically, not in currency.

regulatory agency
A department, bureau, or 
independent agency whose 
primary mission is to make 
rules governing a particular 
type of activity.

administrative legislation
Rules made by regulatory 
agencies that have the force 
of law.
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Another important agency for both fiscal and monetary policy is the 
Federal Reserve System, headed by the Federal Reserve Board. The Federal  
Reserve System, or Fed, has authority over the lending activities of the 
nation’s most important banks, notably the interest rates they charge. The Fed 
works to prevent both inflation and deflation of the nation’s money and credit. 
Established by Congress in 1913, it is responsible for adjusting the supply of  
money to the needs of banks in the different regions and to the needs of  
commerce and industry in each.

The Fed also ensures that banks do not put themselves at too much finan-
cial risk with lending policies that are too liberal. This responsibility was given 
to the Fed because of fears of a sudden economic scare resulting from too many 
uncollectible loans that can destabilize the banking system. At its worst, such  
a shock to the economy could cause another financial crash like the one in  
1929 that ushered in the Great Depression. The Federal Reserve Board sits at 
the top of a pyramid of 12 district Federal Reserve banks, which are “bankers’ 
banks,” serving the hundreds of member banks in the national bank system 
(see also Chapter 13).

Welfare Agencies. No single agency is responsible for all the programs that 
make up the “welfare state.” The largest agency in this field is the Social Security 
Administration, which manages the Social Security and Supplementary Security 
Income programs. The Department of Health and Human Services administers 
various programs for needy families, including Medicaid, while the Department 
of Agriculture oversees the food stamp program. With the exception of Social 
Security, these are means-tested programs, requiring applicants to demonstrate 
that their annual cash earnings fall below an officially defined poverty line. These 
public-assistance programs impose a large administrative burden.

THE PROBLEM OF BUREAUCRATIC CONTROL
Two centuries, millions of employees, and trillions of dollars after the Founding, we 
must return to James Madison’s observation that “you must first enable the gov-
ernment to control the governed; and in the next place oblige it to control itself.”6 
Today the problem is the same, but the form has changed. The problem now is the 
challenge of keeping the bureaucracy accountable to elected political authorities.

Bureaucrats’ Goals
The economist William Niskanen proposed that a bureau or department of 
government can be compared to a division of a private firm and that a bureau-
crat is like the manager who runs that division.7 In particular, Niskanen argued 

Federal Reserve  
System (Fed)
The system of 12 Federal 
Reserve banks that facilitates 
exchanges of cash, checks, 
and credit; regulates member 
banks; and uses monetary 
policy to fight inflation and 
deflation in the United States.
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that a bureau chief or department head can be thought of 
as trying to maximize her budget, just as the private-sector 
manager tries to maximize his division’s profits.

Bureaucrats might find many motivations to maximize 
their budgets. A cynical (though some would say realistic) 
explanation is that a bureaucrat’s own compensation and 
fringe benefits are often tied to the size of her budget. A sec-
ond, related motivation is psychological or emotional grati-
fication. An individual enjoys the prestige that comes from 
running a major enterprise, and her self-esteem and status 
are boosted by the fact that her bureau has a large budget.

But salary and status are not the only forces driving bureau-
crats to gain as large a budget as possible. Many bureaucrats at all levels care 
deeply about their agency’s mission8 and believe in the importance of serving 
their country and helping their fellow citizens. As they rise through the ranks 
and assume management responsibilities, this orientation still drives them. Thus 
they try to secure as large a budget as possible to succeed in the mission to which 
they have devoted their professional lives.

Of course, legislators do not have to fork over whatever funds the bureau 
requests. In making budget allocations, Congress often evaluates a bureau’s 
performance: committees hold hearings, request documentation, assign staff 
to do research, and question employees. After the fact, the committees engage 
in oversight, making sure that what Congress was told at the time when poli-
cies and appropriations were voted on actually holds in practice.

Budget maximizing is not the only objective that bureaucrats pursue. We 
must emphasize and reemphasize that bur eaucrats are politicians. They spend 
their professional lives pursuing political goals, bargaining, forming alliances and 
coalitions, making policy decisions, operating within and interacting with political 
institutions—in short, doing what other politicians do. Being subject to the over-
sight and authority of others, bureaucrats must be strategic and forward thinking.

Whichever party wins control of the House, the Senate, and the presidency, 
whoever becomes chair of the congressional committee with responsibility over 
their agency, bureau chiefs have to adjust to the prevailing political winds. To 
protect and expand their authority and resources, bureaucratic politicians seek 
to insulate themselves from changes in the broader political world, though they 
don’t always succeed.9 They try to maximize their budgets, to be sure, but they 
also seek the independence to weather changes in the political atmosphere, and 
the discretion and flexibility to achieve their goals.

The Bureaucracy and the Principal-Agent Problem
How does the principal-agent problem introduced in Chapter 1 apply to the 
president’s and Congress’s control of the bureaucracy? Let’s consider a hypo-
thetical “Land Management Bureau” (LMB) created by legislation that requires 

Government agencies depend 
on Congress to approve their 
budgets, and bureaucrats work 
to convince Congress that they 
are using the funds effectively. 
In 2017, Democratic leaders 
criticized Republican plans 
to reduce funding for certain 
agencies.
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that new legislation be passed after 10 years to renew the LMB’s existence and 
authority. The issue facing the House, the Senate, and the president in con-
sidering renewal involves how much authority to give this bureau and how 
much money to permit it to spend. Eventually, majorities in the House and  
Senate and the president agree on a policy reflecting a compromise among  
their various points of view.

The LMB bureaucrats are not pleased, because the compromise gives 
them considerably less authority and funding than they had hoped for. If they  
challenge it by implementing a policy exactly to their liking, they risk the 
unified anger of the House, the Senate, and the president. Undoubtedly, the  
politicians would react with new legislation (and the president might also 
replace the current LMB leadership). However, the leadership might get away 
with implementing a policy in between its own preferences and those of the  
politicians—even if it gives way only a little. At the margins, the bureau tilts 
policy toward its own preferences and possibly away from those of members of 
Congress or the president, but not so far as to provoke a political response.

Thus we have a principal-agent relationship in which the principals (the 
president and Congress) formulate policy and create an agent (a bureaucratic 
agency) to implement its details. The agent, however, has policy preferences 
of its own and, unless subjected to further controls, will inevitably implement 
a policy that drifts toward those preferences. (The Policy Principle box on  
p. 206 looks at a real case in which the EPA and President Obama worked 
together against a Republican-controlled Congress to expand the agency’s 
authority. In this case, the shift toward the policy preferences of the bureaucratic 
agents and the president did provoke an outcry from members of Congress.)

Controls that might restrict this bureaucratic drift include congressional  
hearings in which bureaucrats may be publicly scolded; funding cutbacks that punish 
an out-of-control bureau; and watchdog agents, such as the Government Account-
ability Office (GAO), that may be used to scrutinize a bureau’s performance. But 
these all come after the fact and may be only partially effective threats to the agency.

The most powerful before-the-fact political tool that the president and  
Congress have in controlling the bureaucracy is the appointment process. Skillful  
control of a bureau’s political stance by the president and the Senate through 
their joint powers of nomination and confirmation (especially if they can arrange 
for appointees who share the political consensus on policy) is a way to ensure 
reliable agent performance.

The President as Manager in Chief
In 1937, President Franklin Delano Roosevelt’s Committee on Administrative 
Management gave official approval to an idea that had been growing increasingly 
urgent: “The president needs help.” The national government had grown rapidly 
during the preceding 25 years, but the structures and procedures necessary to 
manage the burgeoning executive branch had not yet been established.

bureaucratic drift
The tendency of bureaucracies 
to implement laws in ways that 
tilt toward the bureaucrats’ 
policy preferences and possibly 
away from the intentions of the 
elected officials who created 
the laws.
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A coal-burning power plant in Ohio.

the policy principle
THE EPA: REGULATING CLEAN AIR

In 1970, Congress passed the Clean Air Act to provide 
a platform for policy initiatives focused on reducing 
air pollution across the United States. It was closely 

aligned with the National Environmental Policy Act, 
passed earlier that year, which had created the Environ-
mental Protection Agency. Congress delegated authority 
to the EPA to regulate substances deemed harmful to 
air quality. Originally, the list of such substances was 
limited, including only carbon monoxide, nitrogen oxide, 
sulfur dioxide, and lead. Over time, as preferences about 
environmental regulation changed from one presidential 
administration to another, the federal bureaucracy helped 
to shape new policies (and reshape old ones) related to 
air pollution.

On September 20, 2013, more than 40 years  
after passage of the Clean Air Act, President Obama 
announced his intention to extend the EPA’s authority so 
that the agency could require polluters to cut their  
emissions of harmful substances and, in particular, could 
begin regulating emissions of carbon dioxide (CO2). 
Obama’s objective was to reduce CO2 emissions by  
30 percent by the year 2030. In 2014, the EPA published 
its proposed plan to achieve this goal and invited com-
mentary from the general public. By December 1, 2014, 
the end of a 165-day comment period during which the 
agency received over 2 million responses, the EPA began 
writing its regulations.

In addition, President Obama announced plans for 
his administration to issue other rules governing CO2 
emissions, such as restricting coal-burning power plants 
directly or engaging states to devise their own plans 
for carbon dioxide reduction. This is an example of how 
the powers delegated to the president and a regulatory 
agency by environmental statutes change in response to 
a change in an administration’s goals (reducing carbon 
emissions).

Continued pressure to combat greenhouse gases 
associated with climate change pitted bureaucratic 
agents in the Obama White House and the EPA against 
legislators in Congress. Obama sought to leave a legacy 
of environmental protection, and the EPA wished to 
interpret its regulatory mandate broadly, but many in 
Congress were anxious to protect industries in their 
states and districts that depend on carbon-based fuels. 
The majority leader in the Senate, Mitch McConnell,  

from coal-rich Kentucky, was eager to prevent the  
EPA’s expanded interpretation of its authority to  
regulate CO2. For example, in 2015 he introduced a 
bill that would block new EPA regulations on carbon 
emissions from going into effect unless a review by the 
Labor Department found they would not reduce jobs or 
the reliability of the electricity supply. Thus, as in many 
struggles involving the federal bureaucracy, execu-
tive, regulatory, and legislative agents all have pressed 
forward with their respective preferences, producing 
policy that is never truly settled. Indeed, beginning in 
2017, President Donald Trump, who had campaigned  
on saving jobs in the coal industry, and his first EPA  
administrator Scott Pruitt, from oil-rich Oklahoma, 
began systematically to undo many of the Obama-era 
clean air regulations.

THINK IT THROUGH

1. Why do you think Congress delegated authority to 
the EPA to regulate substances deemed harmful to 
air quality instead of including all of the specific 
regulations in the Clean Air Act?

2. How did the preferences of different presidential 
administrations influence how the Clean Air  
Act was implemented? Should bureaucratic  
agencies adjust how they interpret legislation 
based on the preferences of the president? Why  
or why not?
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The response to the call for help for the president initially took the form 
of three management policies: (1) all communications and decisions related to 
executive policy decisions must pass through the White House; (2) to cope with 
such flow, the White House must have an adequate staff of specialists in research, 
analysis, legislative and legal writing, and public affairs; and (3) the White House 
must have additional staff to follow through on presidential decisions—to ensure 
that those decisions are made, communicated to Congress, and carried out by the 
appropriate agency.

The story of the modern presidency can be told largely as a series of responses 
to the plea for managerial help. Indeed, each expansion of the national govern-
ment into new policies and programs in the twentieth century was accompanied 
by a parallel expansion of the president’s management authority. This pattern 
began even before Roosevelt’s presidency with the policy innovations of Presi-
dent Woodrow Wilson between 1913 and 1920. Congress responded to Wilson’s 
policies with the 1921 Budget and Accounting Act, which conferred on the White 
House agenda-setting power over budgeting.

The president, in an annual budget message, transmits comprehensive  
budgetary recommendations to Congress. Because Congress retains ultimate 
legislative authority, a president’s proposals are sometimes said to be dead on 
arrival on Capitol Hill. Nevertheless, the power to frame deliberations consti-
tutes an important management tool. Each successive president has continued 
this pattern of setting the congressional agenda, creating what we now know as 
the “managerial presidency.”

For example, with his National Performance Review task force, President  
Bill Clinton began one of the most systematic efforts to change the way government 
does business. Heavily influenced by the theories of management consultants who 
prize decentralization, customer responsiveness, and employee initiative, Clinton 
tried to introduce these practices into government.10 Clinton’s own management 
style in the White House was informal and often compared to college bull sessions.

George W. Bush, the first president with a graduate degree in business,  
followed a standard business school principle: choose skilled subordinates and 
delegate responsibility to them. Although Bush followed this model closely  
in appointing highly experienced officials to the executive branch, it was no guar-
antee of policy success, as doubts emerged about his administration’s conduct of 
the Iraq War and mishandling of relief after Hurricane Katrina.

Barack Obama’s administration received high marks for the quality of his 
appointees but was heavily dependent on a personal staff inexperienced in  
dealing with Congress and the bureaucracy.

The Trump administration has constituted something of an experiment 
in transferring Donald Trump’s business style to Washington: heavy reliance 
on friends and family with little experience in government, on generals used to 
giving commands but unused to the give-and-take of Washington politics, and 
on unconventional personal interventions by the president himself. Early days 
revealed more disorder than is the norm. Analyzing the Evidence on pp. 208–9  
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Explaining Vacancies in   
Presidential Appointments
Contributed by Sanford Gordon, New York University

The president is the chief executive of a vast 
bureaucratic apparatus consisting of more 

than two million men and women. With this in 
mind, incoming administrations devote consider-
able resources and attention toward staffing the 
roughly 1,500 key positions reserved for presi-
dential political appointees.

A surprising number of these appointed posi-
tions, however, remain unfilled well into a president’s  
term. While some appointee vacancies reflect a 
failure of the Senate to act on a nomination sub-
mitted by the president, others occur because the 
president neglects to nominate someone in the 
first place. Legal scholar Anne Joseph O’Connell 
describes three negative consequences of appoin-
tee vacancies: agency inaction, agency confusion, 
and a reduction in agency accountability. At the 
same time, presidents may tolerate vacancies in 
order to buy time to select the right person for the 
job, to foster innovation (through high turnover), 
or to deliberately hobble an agency in the face of 
uncertainty or political disagreement.1

When we look at how presidents negotiate 
these complicated trade-offs, we would expect 
to see variation across different administra-
tions as well as variation across agencies within 
administrations in the tolerance for vacancies. To 
study these patterns, I gathered data on the total 
number of available political appointee positions 
for cabinet-level executive departments and the 
number of those positions filled in the first seven 
months of the George W. Bush, Obama, and 
Trump administrations.

The graph below plots the number of avail-
able political appointee positions against the 
total size of each agency (in terms of full-time 
civil service employment). The dashed line is 
one that best fits the data; the fact that it is 
flat suggests little to no relationship between 
these two quantities. To the extent that politi-
cal appointments are seen as a response to 
the difficulty of controlling a vast civil service, 
that difficulty is not reducible to the size of the 
workforce itself.

analyzing the evidence

SOURCE: Political appointee data are from 
United States Government Policy and Supporting 
Positions  (Plum Book), 2016, www. govinfo.gov/
app/details/ GPO-PLUMBOOK-2016 (accessed 
12/18/17). Full-time civilian employment data   
are available from the Office  of Personnel  
Management.

Agency Size and Appointed Positions, 2016
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The graph below plots, for each of the three 
presidents, the percentage of filled appointee 
positions by department, with the departments 
ordered according to their reputations for ideo-
logical liberalism or conservatism. The data 
do not show Republican presidents (Bush and 
Trump) rushing to fill positions in stereotypically  

left-leaning agencies (as you might expect if 
they were motivated by mistrust), or a Demo-
cratic president (Obama) rushing to fill those in 
right-leaning ones. In fact, the Bush and Obama 
lines look fairly similar across the departments. Of 
greater note is the fact that the line for President 
Trump lies nearly uniformly below the other two.

Trump’s lower rate of filling appointed positions 
may reflect his lack of government experience or, 
alternatively, his lack of political debts to would-be 
officeholders. The two exceptions to the pattern 
in Trump’s case are the higher percentages of 
positions filled in the Department of Health and 
Human Services (HHS) and the Department of 
Justice (DOJ)—perhaps not surprising, given his 

priorities related to health care reform and law 
and order. More surprising is the relatively low 
percentage of filled appointments for the Depart-
ment of Homeland Security, given Trump’s focus 
on immigration enforcement (the U.S. Immigra-
tion and Customs Enforcement agency is housed 
in Homeland Security).

Appointed Positions Filled in First 7 Months

1 Anne Joseph O’Connell, “Vacant Offices: Delays in Staffing Top Agency Positions,” Southern California Law Review 82 (2007): 913–1000.

2 The Department of Homeland Security did not exist during this period of Bush’s presidency.

SOURCE: Agency ideological reputation from Joshua D. Clinton and David E. Lewis, “Expert Opinion, Agency Characteristics, and 
Agency Preferences,” Political Analysis 16, no. 1 (2008): 3–20. Number of filled positions by agency and administration (numerator of 
fraction filled) from Jan Diehm, Sergio Hernandez, Aaron Kessler, et al., CNN, www.cnn.com/interactive/2017/ politics/trump-nominations 
(accessed 12/18/17). Total number of political appointments (denominator of fraction filled) from United States Government Policy and 
Supporting Positions (Plum Book), 2016, www.govinfo.gov/app/details/GPO- PLUMBOOK-2016 (accessed 12/18/17).
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compares recent presidents’ approaches to filling appointed positions within  
the bureaucracy.

Congressional Oversight
Congress is essential to responsible bureaucracy. When a law is passed and its intent 
is clear, the president knows what to “faithfully execute,” and the agency to which 
responsibility is assigned understands its guidelines. But when Congress enacts 
vague legislation, everybody, from president to agency to courts to interest groups, 
gets involved in its interpretation. In that event, to whom is the agency responsible?

The answer lies in oversight. The more legislative power Congress dele-
gates to agencies, the more power it seeks to regain through committee and 
subcommittee oversight of those agencies. The standing-committee system of 
Congress is well suited for oversight, as most congressional committees and 
subcommittees focus on areas roughly parallel to one or more executive depart-
ments or agencies. The Committee on Agriculture in both the House and Senate  
have oversight subcommittees, for example, that oversee the operations of  
programs administered by the Department of Agriculture. Similarly, the House 
Committee on Ways and Means and the Senate Finance Committee oversee  
the administration of tax law by the Internal Revenue Service.

However, often the most effective control over bureaucratic behavior is  
the power of the purse—the ability of the congressional committees and subcom-
mittees that oversee spending to look at agency performance through the micro-
scope of the annual appropriations process. This process makes bureaucrats 
attentive to Congress because they know that it has an opportunity each year to 
reduce their funding.11

Congress often gives bureaucracies of the executive branch some dis-
cretion in determining features of a policy during the implementation phase. 
Although the complexities of governing a modern industrialized democracy 
make such discretion necessary, some argue that Congress delegates too much 
policy-making authority to unelected bureaucrats. By enacting vague laws that 
give bureaucrats broad discretion, in this view, members give up their consti-
tutionally designated roles and make themselves ineffective.

Others claim that Congress fails to use its tools for effective oversight, since 
we do not see Congress carrying out much oversight activity.12 However, politi-
cal scientists Mathew McCubbins and Thomas Schwartz argue that these critics 
have missed a type of oversight that benefits members of Congress in their bids 
for reelection.13

McCubbins and Schwartz distinguish between two types of oversight: police 
patrol and fire alarm. In police-patrol oversight, Congress systematically initiates 
investigations into agencies’ activities. In fire-alarm oversight, Congress waits for 
citizens or interest groups who are adversely affected by bureaucratic departures 
from legislative intent to bring them to the attention of the relevant congressio-
nal committee. To ensure that such parties bring these violations to members’  

oversight
The effort by Congress, 
through hearings, investiga-
tions, and other techniques,  
to exercise control over the  
activities of executive  
agencies.
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attention—set off the fire alarm, so to speak—Congress passes  
laws that help individuals and groups make claims against the 
bureaucracy, granting them legal standing before administrative 
agencies and federal courts and giving them access to government- 
held information through the Freedom of Information Act.

McCubbins and Schwartz argue that fire-alarm oversight is 
more efficient than the police-patrol variety, given the relative 
costs and the incentives of elected officials. Why should members 
spend their scarce resources (mainly time) to initiate investiga-
tions without having any evidence that these will enhance their 
reelection chances? Police-patrol oversight can waste taxpayers’ 
dollars too, because many investigations will not turn up evidence 
of violations of legislative intent. It is much more cost-effective 
for members to conserve their resources and then claim credit for 
fixing the problem after the alarms about it have been sounded.

REFORMING THE BUREAUCRACY
Many Americans don’t like big government because it means big bureaucracy, 
and promises to cut back bureaucracy are popular campaign appeals. “Cutting 
out the fat” by reducing the number of federal employees is touted as a surefire 
way of cutting the deficit.

Yet employment in the federal bureaucracy has hardly grown at all during 
the past 35 years; it reached its peak post–World War II level in 1968 with  
2.9 million civilian employees and 3.6 million military personnel (a figure  
swollen by the Vietnam War). The number of civilian federal executive branch 
employees has since remained close to that figure. The size of the federal  
service is even less imposing when placed in the context of the total workforce 
and of state and local government employment, which in 2015 was 14.4 million 
full-time and 4.9 million part-time employees.14

As Figure 7.3 indicates, since 1950 the ratio of federal service employment to 
the total workforce has been relatively steady, declining only slightly. Figure 7.4 
offers another useful comparison: although the dollar increase in federal spend-
ing shown by the bars looks substantial, the orange line indicates that even here 
the national government has simply kept pace with the growth of the economy.

To sum up, the federal service has not been growing any faster than the U.S. 
economy or population. The same is roughly true of state and local public employ-
ment. Bureaucracy keeps pace with our society, despite our seeming dislike for 
it, because we can’t operate the control towers, the prisons, the Social Security 
system, and other essential elements of government without it. And we could not 
conduct wars in Iraq and Afghanistan without a gigantic military bureaucracy.

Some citizens worry that 
Congress does not engage in 
sufficient oversight of bureau-
cratic agencies until after a 
problem has emerged. Here,  
citizens of Flint, Michigan, 
testify before the House 
Committee on Oversight and 
Government Reform after it was 
discovered that drinking water 
in the city was contaminated.
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Termination
The only certain way to reduce the size of the bureaucracy is to eliminate  
programs—a rare occurrence. Most agencies have a supportive constituency:  
people and groups that benefit from the agency’s programs and will fight to  
reinstate any cuts in them.

The overall lack of success in terminating bureaucracy is a reflection of 
Americans’ love/hate relationship with the national government. As antagonistic 
as Americans may be toward bureaucracy in general, they grow attached to the  
services and protections offered by particular agencies. A good example was the 
problem of closing military bases at the end of the Cold War, when the United States 
no longer needed so many. Since every base is in some congressional member’s  
district, Congress was unable to decide to close any of them. Consequently, between 
1988 and 1990, it established a Defense Base Closure and Realignment Commission 
to make the decisions on which bases to close, taking the matter out of Congress’s 
hands altogether.15 Even so, the process has been slow and agonizing.

In a more incremental approach to downsizing the bureaucracy, Congress and 
the president have reduced the budgets of all agencies by small percentages and some 
less supported ones by larger amounts. Another approach targets highly unpopular  
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figure 7.3

EMPLOYEES IN THE FEDERAL SERVICE: TOTAL NUMBER 
AS A PERCENTAGE OF THE WORKFORCE, 1950–2017
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regulatory agencies, but these are so small (relatively) that cutting their budgets 
does virtually nothing to reduce federal spending or employment. This approach, 
called deregulation, simply reduces the number of rules these agencies issue.

Devolution
An alternative to genuine reduction is devolution—downsizing the federal 
bureaucracy by delegating program implementation to state and local govern-
ments. Indirect evidence of devolution appears in Figure 7.5, which shows the 
increase in state and local government employment since World War II against  
a backdrop of flat or declining federal employment. This evidence suggests that a 
growing share of governmental actions are taking place at state and local levels.

Devolution often alters patterns of who benefits most from governmental 
programs. In the early 1990s, a major devolution of transportation policy sought 
to open up decisions to a new set of interests. Since the 1920s, transportation  

NOTE: Data for 2019–22 are estimated.

SOURCE: Office of Management and Budget, tables 1.1 and 1.2, www.whitehouse.gov/omb/budget/Historicals 
(accessed 3/28/18).

figure 7.4

ANNUAL FEDERAL OUTLAYS, 1960–2022

analyzing  
the evidence
Annual federal outlays have 
increased steadily over time. 
So has the size of the U.S. 
economy (not shown in  
figure). But the ratio of  
federal expenditures to 
annual GDP has varied over 
time. What might explain 
these fluctuations, and what 
might be the consequences 
when the federal government 
contributes more or less to 
the economy?
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deregulation
The policy of reducing the 
number of rules issued by  
federal regulatory agencies.

devolution
The policy of delegating a  
program or passing it down 
from one level of government 
to a lower level, such as from 
the national government to 
state and local governments.
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policy in both federal and state governments had been dominated by road-building  
interests—an emphasis that many advocates for cities and many environmentalists 
believed hurt both cities and the environment. The 1992 reform, initiated by envi-
ronmentalists, gave more power to metropolitan planning organizations and lifted 
many federal restrictions on how the money should be spent.

Reformers hoped that these changes would give advocates of alternatives to 
road building, such as mass transit, bike paths, and walking, more influence over 
federal transportation spending. Although change has been slow, devolution has 
indeed brought new voices into decisions about transportation spending, and 
alternatives to highways have received increasing attention.

Often, devolution is intended to provide more efficient and flexible gov-
ernment services. Yet by its very nature, it entails variation across the states. 
In some states, government services may improve; in others, services may dete-
riorate as devolution leads to spending cuts. This would have been the effect 
if the Republican effort to cap and devolve Medicaid spending in 2017 had  
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figure 7.5

GOVERNMENT EMPLOYMENT
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succeeded. Some states, for example, would 
have opted out of covering abortion expenses;  
others would have reduced spending on mental 
health programs or increased spending on pre-
venting opioid abuse. In short, health coverage 
for someone with low income would vary con-
siderably, depending on where that person lived.

Privatization
Privatization, another downsizing option, may seem like a synonym for termina-
tion, but that is true only at the extreme. Most privatization involves private con-
tractors providing goods and services for government under direct governmental 
supervision. Except for top secret strategic materials, virtually all military hard-
ware, from boats to bullets, is produced by private contractors. And billions of dol-
lars of research services are bought under contract by the government; these private  
contractors are universities, industrial corporations, and private think tanks.

Privatization simply means that an activity formerly done directly by gov-
ernment employees is picked up under contract by a private company or com-
panies. But such programs are still paid for and supervised by the government. 
Privatization downsizes the government only in that the workers performing the 
activity are no longer counted as part of the bureaucracy.

The aim of privatization is to reduce the cost of government. When private 
contractors can perform a task as well as government does but for less money, 
taxpayers win. Often, the losers in such situations are the workers. Government 
workers are generally unionized and therefore receive good pay and benefits. 
Private-sector workers are less likely to be unionized, and private firms often 
provide lower pay and fewer benefits. For this reason, public-sector unions have 
been one of the strongest voices against privatization.

Other critics observe that private firms are not necessarily more efficient or 
less costly than government, especially when there is little competition among 
firms and when public bureaucracies cannot bid in the contracting competition. 
When private firms have a monopoly on service provision, they may be more 
expensive than government. Moreover, there are important questions about how 
private contractors can be held accountable.

DOES BUREAUCRACY WORK?
Bureaucracy is one of humanity’s most significant inventions. It is an institutional 
arrangement that allows for division and specialization of labor, makes use of 
expertise, and coordinates action for social, political, and economic purposes. It 
enables governments to exist and perform.

privatization
The act of moving all or part 
of a program from the public 
sector to the private sector.

Privatization can reduce the 
costs of certain governmental 
activities, but it can also create 
issues of accountability and 
transparency. In recent years, 
the practice has become  
particularly controversial with 
regard to security contracting in 
Iraq and Afghanistan.
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At a theoretical level, public bureaucracy is the concrete expression of 
abstract policy intentions. Elected politicians have goals: as broad as defend-
ing the nation, maintaining public health and safety, or promoting economic 
growth; as narrow as securing a post office for Possum Hollow, Pennsylvania, 
or an exit off the interstate for Springfield, Massachusetts. Bureaucracy is  
the way in which political objectives of elected legislators and executives are 
transformed from ideas and intentions into the actual “bricks and mortar” of 
implemented policies.

At a practical level, this transformation depends on the motivations of 
bureaucratic agents and the institutional machinery that develops around every 
bureaucratic agency. Elected politicians have their greatest impact at the point 
when they create and design agencies as institutions. Once an agency is oper-
ating, elected officials can only imperfectly control their bureaucratic agents. 
Institutional arrangements, and simple human nature, provide some insulation 
to agencies, enabling bureaucrats to march to their own drummers—at least some 
of the time. Of course, they are not entirely free agents. But controlling them is a 
constant problem for elected officials.

We cannot live without bureaucracy; it is the most efficient way to orga-
nize people to get a large job done. But we can’t live comfortably with it either. 
Bureaucracy requires hierarchy, appointed authority, and professional expertise. 
Those requirements make it the natural enemy of representation, which requires 
discussion and mutual influence among equals. The challenge is not to retreat 
from bureaucracy but to take advantage of its strengths while trying to make it 
more accountable to the demands that democratic policies and representative 
government make upon it.

Americans have complicated 
feelings toward bureaucracy, 
and they often disagree about 
the appropriate role of  
government agencies. While 
many people support the EPA’s 
regulation of practices that 
could harm the environment, 
others feel that these kinds of 
regulations go too far when 
they endanger jobs.
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How the Three Branches Regulate Bureaucracy

in
 brief

The President May . . . 

Congress May . . . 

The Judiciary May . . .

▪ appoint and remove agency heads

▪ reorganize the bureaucracy (with congressional 
approval)

▪ make changes in agencies’ budget proposals

▪ initiate or adjust policies that would alter the bureau-
cracy’s activities

▪ pass legislation that alters the bureaucracy’s activities

▪ abolish existing programs

▪ investigate bureaucratic activities and force bureau-
crats to testify about them

▪ influence presidential appointments of agency heads 
and other officials

▪ rule on whether bureaucrats have acted within the law 
and require policy changes to comply with the law

▪ force the bureaucracy to respect the rights of individ-
uals through hearings and other proceedings

▪ rule on the constitutionality of all rules and regulations
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In June 2017, the Supreme Court at least temporarily upheld President  
Donald Trump’s executive order banning most travelers from six Muslim- 
majority countries. In its decision, not only did the Court overturn the rulings  
of two lower federal courts, but it did so in a unanimous 9–0 opinion. Many  
commentators expressed surprise that the Supreme Court’s liberal and conser-
vative wings, often depicted as warring factions in black robes, were able to reach 
agreement on such a contentious issue.

Indeed, ideological and philosophical differences on the Supreme Court do 
matter, and a number of 5–4 decisions in recent years reflect the Court’s longtime 
balance of five conservative and four liberal justices. Yet despite this ideological 
division, most Supreme Court decisions are unanimous or near-unanimous, even 
on controversial matters.1 This fact tells us a good deal about the place of the  
judiciary in America’s government.

The United States boasts a representative system of government that allows 
ordinary citizens to choose high-ranking public officials and to hold these  
officials accountable for their actions. Yet one of the three main branches of this 
government is the judiciary, an institution designed to be neither representative 
of nor accountable to citizens. Without the judicial branch, however, neither  
representation nor governance in America could function effectively.

A central idea of representative government is that citizens’ voices must be 
heard when the law is made. Once the law is made, it then must be interpreted and 
applied in an impartial and consistent manner. If the law were applied arbitrarily, 
at the whim of those in power, popular representation when the law was made 
would be irrelevant. The country would have tyranny rather than representative 
government. If the law were applied inconsistently, in some instances but not  
others, people could not know whether their actions would be considered lawful. 
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Eventually, they would likely give up trying to obey the law, and the result would 
be anarchy rather than effective governance.

Thus, for the health of representative government, when disputes arise 
among individuals, between individuals and the government, or between parts 
of the government, an impartial judiciary is needed to help settle the matter. 
When laws must be enforced, unbiased judges are needed to determine guilt  
or innocence and—if the accused is found guilty—the appropriate punish-
ment. When questions arise about the meaning of laws, neutral judges must 
determine what Congress intended and how that intention applies in a given  
circumstance.

In other words, we expect judges to serve as author-
ities who are guided by the law rather than by their own 
beliefs, by the views of competing political forces and 
interests, or even by public opinion. Of course, judges 
are human beings who have differing backgrounds, 
beliefs, and political affiliations that inevitably affect their judgments. Yet judges 
are also trained to respect the law and to take seriously their responsibility to 
make judgments according to the law rather than their own beliefs. And federal 
judges receive lifetime appointments to free them from the need to constantly 
pay heed to shifting political currents or to cater to the views of the presidents 
who appointed them. These factors help to explain why most decisions of  
the U.S. Supreme Court are unanimous or near-unanimous, despite the justices’ 
well-known philosophical differences.

The federal courts have the 
power to review the actions of 
the president and Congress. In 
2017 and 2018, the Supreme 
Court heard arguments related 
to the Trump administration’s 
“travel ban.”

▪ What role does an unelected 
judiciary play in our system of 
representative government?

amgovb15_ptr_ch08_218-251.indd   219 15/11/18   5:03 pm



220  CHAPTER 8 THE FEDERAL COURTS

In this chapter we first examine the judicial process, including the types 
of cases that the federal courts consider. We then assess the structure of the  
federal court system and consider how judicial review makes the Supreme Court a  
“lawmaking body.” Finally, we examine various influences on the Supreme Court 
and analyze the role and power of the federal courts in the American political 
process, looking in particular at the growth of judicial power in the United States.

After reading this chapter, you should be able to . . .
▪ Outline the basic structure of the court system in the United States and explain the  

roles of federal courts

▪ Explain how the power of judicial review gives the Supreme Court a role in lawmaking

▪ Describe the basic procedures of the Supreme Court and the major influences on its  
decisions

▪ Analyze the role of the courts in a representative democracy

THE COURT SYSTEM
Perhaps the most distinctive feature of the American judiciary is its indepen-
dence. The Constitution, as it was written and as it has evolved, set up the federal 
courts as an entity separate from Congress, the presidency, and the states, and 
insulated them from electoral politics. Four institutional features of the American 
judiciary ensure a powerful, independent legal system.

 1. Autonomy. The federal courts are a branch of government separate from 
Congress and the president.

 2. Hierarchy. Authority among American courts is hierarchical in two 
respects. Federal courts may overturn the decisions of state courts, and 
higher federal courts may reverse the decisions of lower federal courts. 
The U.S. Supreme Court is the ultimate authority.

 3. Judicial review. The Supreme Court and other federal courts of appeals 
can strike down actions of Congress, the president, or states that judges 
find to be violations of the Constitution.

 4. Lifetime appointment. Federal judges are appointed for life. They are 
not subject to the pressures of seeking reappointment or of responding 
quickly to changes in public opinion.

Court cases in the United States proceed under three broad categories of  
law: criminal law, civil law, and public law. In cases of criminal law, the gov-
ernment charges an individual with violating a statute enacted to protect the 

criminal law
Cases arising out of actions 
that allegedly violate laws  
protecting the health, safety, 
and morals of the community.
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health, safety, morals, or welfare of the community. In criminal cases, the  
government is always the plaintiff (the party that brings charges) and alleges 
that the defendant has committed a crime. Most criminal cases arise in state and 
municipal courts and involve matters ranging from traffic offenses to robbery and 
murder. Although the bulk of criminal law is still a state matter, a growing body 
of federal criminal law deals with such matters as tax evasion, mail fraud, and  
the sale of narcotics. Defendants found guilty of criminal violations may be fined 
or sent to prison.

Cases of civil law involve disputes among individuals or between indi-
viduals and the government where no criminal violation is charged. Unlike  
the situation in criminal cases, the losers in civil cases cannot be fined or sent 
to prison, although they may be required to pay monetary damages. In a civil 
case, the one who brings a complaint is the plaintiff and the one against whom 
the complaint is brought is the defendant.

The two most common types of civil cases involve contracts and torts. In a 
typical contract case, an individual or corporation charges that it has suffered 
because of a violation, by another individual or corporation, of an agreement 
between the two. For example, Smith Manufacturing Corporation may charge 
that Jones Distributors failed to honor an agreement to deliver raw materials at a 
specified time, causing Smith to lose business. Smith asks the court to order Jones 
to compensate it for the damage allegedly suffered. In a typical tort case, one  
individual charges that he or she has been injured by what another has done or 
failed to do. Medical malpractice suits are one example of tort cases.

In deciding civil cases, courts apply statutes (laws) and legal precedents 
(previous decisions). State and federal statutes, for example, often determine  
the conditions under which contracts are and are not legally binding. Jones  
Distributors might argue that it was not obliged to fulfill its contract with Smith 
Manufacturing because actions by Smith, such as the failure to make promised 
payments, constituted fraud under state law. Attorneys for a physician being sued 
for malpractice might search for earlier cases in which courts ruled that actions 
similar to their client’s did not constitute negligence.

A civil or criminal case becomes a matter of public law when plaintiffs or 
defendants seek to show that their case involves the powers of government or 
rights of citizens as defined under the Constitution or by statute. One major form 
of public law is constitutional law, under which a court determines whether the 
government’s actions conform to the Constitution as it has been interpreted by 
the judiciary. Thus, what begins as an ordinary criminal case may enter the arena 
of public law if the defendant in the original case claims that the police violated 
her constitutional rights.

Another arena of public law is administrative law, which involves disputes 
over the jurisdiction, procedures, or authority of bureaucratic agencies. Under 
this type of law, civil litigation between an individual and the government may 
become a matter of public law if the individual asserts that the government is 
violating a statute or abusing its constitutional power. For example, landowners  

civil law
Cases involving disputes 
among individuals or between 
the government and individuals 
that do not involve criminal 
penalties.

precedents
Past cases whose principles 
are used by judges as the 
bases for their decisions in 
present cases.

public law
Cases involving the powers 
of government or rights of 
citizens.
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have asserted that federal and state agencies’ regulations on land use violate 
the restrictions that the Fifth Amendment to the Constitution imposes on the  
government’s ability to confiscate private property. In recent decades, the 
Supreme Court has been sympathetic to such claims, which effectively transform 
an ordinary civil dispute into a major issue of public law.

Most of the Supreme Court cases we examine in this chapter involve  
judgments concerning the constitutional or statutory basis of the actions of  
government agencies. In this arena of public law, the Supreme Court’s decisions 
can have significant consequences for American politics and society.

in
 brief

Type of Law
Criminal Law

Civil Law

 
Public Law

Type of Case or Dispute
Cases arising out of actions that 
allegedly violate laws protecting 
the health, safety, and morals of 
the community. The government is 
always the plaintiff.

“Private law,” involving disputes 
among individuals or between the 
government and individuals that do 
not involve criminal penalties. Two 
general types are contract and tort 
cases. Contract cases are disputes 
that arise over voluntary actions. 
Tort cases are disputes that arise 
out of obligations inherent in social 
life. Negligence and slander are 
examples of torts.

Cases that involve the powers  
of government or the rights of  
citizens. The government is the 
defendant. Constitutional law 
involves judicial review of the  
basis of the government’s  
action in relation to specific 
clauses of the Constitution as 
interpreted in Supreme Court 
cases. Administrative law involves 
disputes about the authority,  
jurisdiction, or procedures of 
administrative agencies.

Form of Case
U.S. (or state) v. Jones

Jones v. U.S. (or state),  
if Jones lost and is 
appealing 

Smith v. Jones

New York v. Jones

U.S. v. Jones

Jones v. New York

 
 
 
 

Jones v. U.S. (or state)

In re Jones, if the parties 
have not been identified 
or the case is uncon-
tested; commonly used 
in bankruptcy and  
probate cases

Smith v. Jones, if a 
license or statute is at 
issue in their private 
dispute

Types of Laws and Disputes

amgovb15_ptr_ch08_218-251.indd   222 15/11/18   5:03 pm



THE COURT SYSTEM  223

Types of Courts
In the United States, court systems have been established both by the federal  
government and by individual state governments. Both systems have several  
levels (see Figure 8.1), though the one federal system and the 50 state systems  
are all distinctive in a number of ways. More than 99 percent of all court cases 
in the United States are heard in state courts. Most criminal cases, for example, 
involve violations of state laws prohibiting such actions as murder, robbery, fraud, 
theft, and assault. Cases of state law violation that are brought to trial are heard 
in a state trial court, in front of a judge and sometimes a jury, who will deter-
mine whether the defendant violated state law. A defendant who is convicted 
may appeal the conviction to a higher court, such as a state court of appeals, and 
from there to a state’s supreme court.

Similarly, in civil cases most litigation is brought in the courts of the state 
where the activity in question occurred. For example, a patient bringing suit 
against a physician for malpractice would file the suit in the appropriate court 
in the state where the alleged malpractice took place. The judge hearing the case 
would apply state law and state precedent to the matter. (In both criminal and 
civil matters, however, most cases are settled before trial through negotiated 
agreements between the parties. In criminal cases, these agreements are called 
plea bargains.)

trial court
The first court to hear a  
criminal or civil case.

court of appeals
A court that hears the appeals 
of lower court decisions. Also 
called appellate court.

supreme court
The highest court in a particular 
state or in the country.

Supreme Court of the United States

Requests for reviews*

State supreme court

State appellate courts

State trial courtsU.S. District Courts

U.S. Court of Appeals

STATE SYSTEMFEDERAL SYSTEM

*The U.S. Supreme Court is not required to accept an appeal. This is also true of some state supreme courts.

figure 8.1

THE U.S. COURT SYSTEM
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FEDERAL JURISDICTION
Cases are heard in the federal courts if they involve federal laws, treaties  
with other nations, or the U.S. Constitution; these areas are the federal 
courts’ official jurisdiction. In addition, any case in which the U.S. govern-
ment is a party is heard in the federal courts. If, for example, an individual is  
charged with violating a federal criminal statute, such as evading the pay-
ment of income taxes, charges are brought before a federal judge by a federal  
prosecutor. Civil cases in which citizens of more than one state are involved 
and more than $75,000 is at stake may be heard in either the federal or the 
state courts.

But even if a matter belongs in federal court, which of the federal courts 
should exercise jurisdiction? The answer is complex. Each federal court’s 
jurisdiction is derived from the Constitution and federal statutes. Article III of 
the Constitution gives the Supreme Court appellate jurisdiction (the authority 
to hear appeals) in all federal cases and original jurisdiction (the authority to 
hear new cases) in cases involving foreign ambassadors and issues in which 
a state is a party. That is, the Supreme Court may hear cases appealed to it by 
a party to a case that was first heard in a lower federal court or a state court 
(appellate jurisdiction), or it may be the initial destination of cases involving  
a state or an ambassador (original jurisdiction). In all other federal cases, 
Article III assigns original jurisdiction to the lower courts that Congress was 
authorized to establish.

Over the years, as Congress enacted statutes creating the federal judicial  
system, it specified the jurisdiction of each type of court it established. It  
has generally assigned jurisdictions on the basis of geography. The nation is 
currently, by statute, divided into 94 judicial districts, including one court for 
each of three U.S. territories: Guam, the U.S. Virgin Islands, and the Northern 
Marianas. Each of the 94 U.S. district courts exercises jurisdiction over federal 
cases arising within its territorial domain.

The judicial districts, in turn, are organized into 12 
regional circuits plus the District of Columbia circuit. Each 
circuit court exercises appellate jurisdiction over cases heard 
by the district courts within its region. The circuit court of 
appeals for the District of Columbia has nationwide juris-
diction to hear appeals in specialized cases, including those  
arising from actions by federal agencies, and is generally 
considered to be the nation’s second-most-important federal 
court after the Supreme Court.

Congress has also established specialized courts with 
nationwide original jurisdiction in certain types of cases. 
These include the U.S. Court of International Trade, which 

jurisdiction
The types of cases over which 
a court has authority.

Cases are heard in federal court if 
they involve federal law or if the 
U.S. government is a party in the 
case. After CEO Martin Shkreli 
(bottom left) was charged with 
defrauding investors in his  
pharmaceuticals company, he 
was tried in federal court on  
federal criminal charges,  
including securities fraud.
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deals with trade and customs issues, and the U.S. Court of Federal Claims, 
which handles damage suits against the United States. In addition, the U.S. 
Court of Appeals for the Federal Circuit has nationwide appellate juris-
diction; it hears appeals involving patent law and those arising from the  
decisions of the trade and claims courts.

The federal courts’ appellate jurisdiction also extends to cases originating 
in the state courts. In both civil and criminal cases, a decision of the highest 
state court can be appealed to the U.S. Supreme Court if a federal issue is raised. 
Appellants might assert that they were denied the right to counsel or otherwise 
deprived of the due process guaranteed by the federal Constitution, for example, 
or that important issues of federal law were at stake in the case. The Supreme 
Court accepts such appeals only if it believes that the matter has considerable 
national significance. (We return to this topic later in the chapter.)

In addition, in criminal cases, defendants who have been convicted in a state 
court may request a writ of habeas corpus from a federal district court. Habeas 
corpus is a court order to authorities to show cause for the incarceration of a  
prisoner. Generally speaking, state defendants seeking a federal writ of habeas 
corpus must have used up all available possibilities for getting a writ from the state 
and must raise issues not previously raised in their state appeals. Federal courts 
of appeals and, ultimately, the U.S. Supreme Court have appellate jurisdiction  
over habeas decisions made in federal district courts.

Although the federal courts hear only a fraction of the civil and criminal 
cases decided each year in the United States, their decisions are extremely 
important. It is in the federal courts that the Constitution and federal laws 
governing all Americans are interpreted and their meaning and significance 
established. Moreover, it is in the federal courts that the powers and limitations 
of the increasingly powerful national government are tested. Finally, through 
their power to review the state courts’ decisions, it is ultimately the federal 
courts that dominate the American judicial system.

Federal Trial Courts
Federal district courts are trial courts of general jurisdiction, and their cases are, 
in form, indistinguishable from cases in state trial courts.

There are 89 district courts in the 50 states, one each in the District of  
Columbia and Puerto Rico, and three territorial courts. These courts are staffed 
by 678 federal district judges, who are assigned to district courts according to 
the workload; the busiest of these courts may have as many as 28 judges. The 
procedures of the federal district courts are essentially the same as those of 
the lower state courts, except that federal procedural requirements tend to be 
stricter. States, for example, do not have to provide a grand jury or a 12-member 
trial jury, or require a unanimous jury verdict. Federal courts must do all of 
these things.

due process
The requirement that citizens 
be treated according to the 
law and be provided adequate 
protection for individual rights.

writ of habeas corpus
A court order demanding 
that an individual in custody 
be brought into court and 
shown the cause for detention. 
Habeas corpus is guaranteed 
by the Constitution and can 
be suspended only in cases of 
rebellion or invasion.
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Federal Appellate Courts
Roughly 20 percent of all federal lower-court cases, along with appeals from 
some federal agency decisions, are subsequently reviewed by a federal appeals 
court. The country is divided into 12 judicial circuits, each of which has a U.S. 
Court of Appeals. A thirteenth appellate court, the U.S. Court of Appeals for the 
Federal Circuit, is defined by subject matter rather than geographic jurisdiction. 
This court accepts appeals regarding patents, copyrights, and international trade.

Except for cases that the Supreme Court chooses to review, decisions by the 
appellate courts are final. Because of this finality, certain safeguards have been 
built into the system. The most important is the provision of more than one judge 
for every appeals case. Each court of appeals has 3 to 28 permanent judgeships. 
Although normally three judges hear appealed cases, in some instances a larger 
number sit en banc.

Another safeguard is the assignment of a Supreme Court justice as the  
circuit justice for each of the 12 circuits. The circuit justice deals with requests 
for special action by the Supreme Court, most frequently that of reviewing 
requests for stays of execution when the full Court cannot—mainly during its 
summer recess.

The Supreme Court
Article III of the Constitution vests “the judicial power of the United States” 
in the Supreme Court, which is made up of a chief justice and eight associate 
justices. The chief justice presides over the Court’s public sessions and confer-
ences. In the Court’s actual deliberations and decisions, however, the chief justice 
has no more authority than his colleagues. Each justice casts one vote. The chief 
justice, though, always speaks first when the justices deliberate. In addition, if the 
chief justice has voted with the majority, he decides which justice will write the 
formal Court opinion. To some extent, the chief justice’s influence is a function of 
his leadership ability. Some chief justices, such as Earl Warren, have led the Court 
in a new direction; in other instances, a forceful associate justice, such as Felix 
Frankfurter, is the dominant figure.

The Constitution does not specify how many justices should sit on the 
Supreme Court; Congress has the authority to change the Court’s size. In  
the early nineteenth century, there were six justices; later, seven. Congress set 
the number at nine in 1869, and the Court has remained that size ever since. 
In 1937, President Franklin Delano Roosevelt, infuriated by several Court 
decisions that struck down New Deal programs, asked Congress to enlarge 
the Court so that he could add sympathetic justices to it. Although Con-
gress refused, the Court gave in to Roosevelt’s pressure and began to view his  
policy initiatives more favorably. The president, in turn, dropped his efforts 
to enlarge the Court. The Court’s surrender to Roosevelt came to be known as 
“the switch in time that saved nine.”

chief justice
The justice on the Supreme 
Court who presides over the 
Court’s public sessions.
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How Judges Are Appointed
The president appoints federal judges. Nominees are 
typically prominent or politically active members of 
the legal profession: former state court judges or state 
or local prosecutors, prominent attorneys or elected 
officials, or highly regarded law professors. Prior 
experience as a judge is not necessary. In general, 
presidents try to appoint judges with legal experience, 
good character, and partisan and ideological views 
similar to their own.

During the presidencies of Richard Nixon, Ronald 
Reagan, George H. W. Bush, and George W. Bush, most 
federal judicial appointees were conservative Repub-
licans. Bill Clinton’s and Barack Obama’s appointees, 
in contrast, tended to be liberal Democrats. George W. 
Bush made a strong effort to appoint Hispanics. Clinton and Obama appointed 
many women and African Americans. (See Figure 8.2 for more information on the 
diversity of court appointees.) Donald Trump’s 2017 appointment to the Supreme 
Court, Neil Gorsuch, was a deeply conservative judge from a lower federal court. 
Brett Kavanaugh, Trump’s 2018 appointment, was a deeply conservative judge of 
the United States Court of Appeals for the District of Columbia. 

The Constitution requires the “advice and consent” of the Senate for federal 
judicial nominations, thus imposing an important check on the president’s influ-
ence over the judiciary. Before the president formally nominates someone for a 
federal district judgeship, senators from the candidate’s state must indicate that 
they support the candidate. This practice is called senatorial courtesy.

If one or both senators from a prospective nominee’s home state belong to 
the president’s political party, the nomination will almost invariably receive their 
blessing. Because the president’s party in the Senate will rarely support a nominee 
opposed by a home-state senator from their ranks, these senators hold virtual veto 
power over federal judicial appointments in their own states. Senators often see this 
power as a way to reward important allies and contributors. If the state has no sen-
ator from the president’s party, the governor or members of the state’s House del-
egation may make suggestions for nominees. Senatorial courtesy is less significant 
for appellate court appointments and plays no role in Supreme Court nominations.

Once the president has formally nominated an individual, the appointment 
must be approved by the Senate Judiciary Committee and confirmed by a major-
ity vote in the full Senate. The politics and rules of the Senate determine the fate 
of a president’s judicial nominees and influence the types of people who are nom-
inated. There is always the risk of a filibuster, which can be ended only with the 
approval of three-fifths of the senators. (See Chapter 5 for discussion of these 
procedures.) The composition of the Senate Judiciary Committee, as well as the 
Senate as a whole, is critical in determining whether a particular nominee will 

senatorial courtesy
The practice whereby the 
president, before formally 
nominating a person for a 
federal district judgeship, finds 
out whether the senators from 
the candidate’s state support 
the nomination.

Although Franklin Delano 
Roosevelt attempted to 
increase the number of justices 
in 1937, the size of the Supreme 
Court has remained at nine 
since 1869. This political  
cartoon from 1937 reflects  
the concern that Roosevelt’s 
strategy threatened the  
independence of the judiciary.
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succeed. Moreover, in recent years the media have intensely scrutinized the most 
important judicial nominations, thus engaging the broader public in the process.

Before the mid-1950s, the Senate Judiciary Committee rarely questioned 
nominees on their judicial views, focusing instead on qualifications. Since then, 
however, judicial appointments have become increasingly partisan and, ulti-
mately, ideological. Today, the Senate Judiciary Committee subjects nominees to 
lengthy questioning about issues ranging from gun rights to abortion to federal 
power under the commerce clause. Senators’ support or opposition turns on the 
nominee’s ideological and judicial views as much as on qualifications.

G. H. W. Bush

Clinton

Obama

Donald Trump

G. W. Bush

African American

Hispanic

Carter

Reagan

G. H. W. Bush

Clinton

Obama

G. W. Bush

Carter

Reagan

G. H. W. Bush

Clinton

Obama

Donald Trump

Donald Trump

G. W. Bush

Carter

Reagan

Female
NUMBER OF JUDGES

36

30

23

8

16

61

1

1

24

61

11

7

37

136

71

106

36

41

30

14

18

NOTE: Jimmy Carter appointed 261 federal judges; Ronald Reagan, 364; George H. W. Bush, 188; Bill Clinton, 372;  
George W. Bush, 321; and Barack Obama, 329. As of October 2, 2018, the U.S. Senate has confirmed 67 judges 
nominated by President Trump.

SOURCE: Federal Judicial Center, www.fjc.gov/history/judges/diversity-bench (accessed 1/29/18); John 
Gramlich, “Trump has appointed a larger share of female judges than other GOP presidents, but lags  
Obama,” Pew Research Center, http://www.pewresearch.org/fact-tank/2018/10/02/trump-has-appointed- 
a-larger-share-of-female-judges-than-other-gop-presidents-but-lags-obama/ (accessed 10/2/18).

figure 8.2

DIVERSITY OF THE FEDERAL JUDICIARY
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For their part, presidents nominate individuals who share their own  
political philosophy. Ronald Reagan and George H. W. Bush, for example, 
looked for appointees who supported the ideological and philosophical posi-
tions taken by the Republican Party at that time, particularly opposition to  
governmental intervention in the economy and to abortion. Not all the Reagan  
and Bush appointees fulfilled their sponsors’ expectations. Bush Supreme 
Court appointee David Souter, for example, was attacked by conservatives as a 
turncoat for his decisions on school prayer and abortion rights. Nevertheless, 
Reagan and Bush did create a far more conservative Supreme Court. Hoping 
to counteract the influence of their appointees, President Bill Clinton named 
liberals Ruth Bader Ginsburg and Stephen Breyer to the Court. But George 
W. Bush’s Supreme Court appointees, John Roberts and Samuel Alito, helped  
bolster the conservative bloc.

Similarly, President Obama hoped that his first two Supreme Court appoin-
tees, Sonia Sotomayor and Elena Kagan, would add strong voices to the Court’s 
liberal wing. Sotomayor became the first Supreme Court justice of Hispanic 
origin and thus made judicial history even before participating in the Court’s 
deliberations. In 2016, after the death of conservative justice Antonin Scalia,  
Obama nominated U.S. Appeals Court judge Merrick Garland, a moderate  
Democrat, to take Scalia’s place. However, Senate Republicans, who held a 
majority at the time, refused to take action on the Garland nomination, hoping 
that the 2016 presidential election would bring a Republican president and a 
chance to replace Scalia with another conservative.

Left with only eight justices for most of 2016, the Supreme Court tied  
4–4 in several important cases. A tie lets stand the lower-court decision.  
(Table 8.1 gives more information about the current Supreme Court justices.)  
The Republican strategy paid off when Donald Trump was elected and nominated  

Partisan politics tends to  
play a large role in judicial 
appointments. Following the 
death of Supreme Court Justice 
Antonin Scalia in 2016, Senate 
Republicans refused to allow 
a vote on President Obama’s 
nominee to replace him. After 
Donald Trump took office in 
2017, his nominee Neil Gorsuch 
was easily confirmed by the 
Republican majority.
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Gorsuch. These fierce struggles over judicial appointments reflect the grow-
ing intensity of partisanship today and the critical importance that competing  
political forces attach to Supreme Court appointments. This was underscored 
in the contentious and highly visible Judiciary Committee nomination hearings  
that ultimately led to the narrow confirmation of Brett Kavanaugh.

Presidents also try to shape the judiciary through their appointments to the 
lower federal courts. For example, with a combined total of 12 years in office, 
Reagan and George H. W. Bush were able to exercise a good deal of influence 
on the composition of the federal district and appellate courts. By the end of 
Bush’s term, he and Reagan together had appointed nearly half of all the federal 
judges. President Clinton promised to appoint more liberal jurists to the district  
and appellate courts and to increase the number of women and minorities  
serving on the federal bench (see Figure 8.2).

The increasing role of partisanship or ideology in the nomination process 
creates a potential danger for the federal court system and the judicial process. 
Because courts derive much of their authority from their position of political inde-
pendence, the politics of appointments risks tainting judges as little more than 
extensions of the political views of those who nominate them. Fortunately, the 
individuals appointed to the federal judiciary tend to have a strong independent 
sense of themselves and their mission. 

table 8.1

SUPREME COURT JUSTICES, 2018

 
NAME

 
YEAR OF BIRTH

PRIOR 
EXPERIENCE

 
APPOINTED BY

YEAR OF 
APPOINTMENT

John G. Roberts, Jr.  
Chief Justice

1955 Federal judge G. W. Bush 2005

Clarence Thomas 1948 Federal judge G. H. W. Bush 1991

Ruth Bader Ginsburg 1933 Federal judge Clinton 1993

Stephen G. Breyer 1938 Federal judge Clinton 1994

Samuel A. Alito, Jr. 1950 Federal judge G. W. Bush 2006

Sonia Sotomayor 1954 Federal judge Obama 2009

Elena Kagan 1960 Solicitor general Obama 2010

Neil Gorsuch 1967 Federal judge Trump 2017

Brett Kavanaugh 1965 Federal judge Trump 2018
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JUDICIAL REVIEW
Judicial review is the power of the judiciary to determine whether actions by 
the legislative and executive branches are consistent with the Constitution and, 
if not, to invalidate them.

Judicial Review of Acts of Congress
The Constitution does not explicitly give the Supreme Court the power of  
judicial review of laws enacted by Congress. Among the proposals debated 
at the Constitutional Convention was one to create a council composed of 
the president and the judiciary that would share veto power over legislation. 
Another proposal was to route all legislation through both the Supreme Court 
and the president; overruling a veto by either would have required a two-thirds 
vote of the House and the Senate. Those and other proposals were rejected, and 
no further effort was made to give the Supreme Court review power over the 
other branches. This history does not prove that the framers opposed judicial 
review, but it does indicate that, in the words of political scientist C. Herman 
Pritchett, “if they intended to provide for it in the Constitution, they did so in a 
most obscure fashion.”2

Disputes over the framers’ intentions were settled in 1803 in Marbury 
v. Madison.3 In that case, William Marbury sued Secretary of State James  
Madison for Madison’s failure to complete Marbury’s appointment to a 
lower judgeship, an appointment initiated by the outgoing administration of  
President John Adams. Apart from the details of the case, Chief Justice John 
Marshall used it to declare a portion of a law unconstitutional. In effect, he 
stated that although Marbury’s request was not unreasonable, the Court’s 
jurisdiction in the matter was based on a section of the Judiciary Act of 1789 
that the Court declared unconstitutional.

Although Congress and the president have often been at odds with the 
Supreme Court, the Court’s legal power to review acts of Congress has not been 
seriously questioned since 1803. One reason is that judicial power has come to be 
accepted as natural, if not intended. Another reason is that during the early years 
of the United States, the Supreme Court used its power sparingly, striking down 
only two pieces of legislation during the first 75 years of its history. In recent 
years, with the power of judicial review securely accepted, the Court has been 
more willing to use it.

Between 1985 and 2017, the Supreme Court struck down 58 acts of  
Congress, in part or in their entirety4 (see Figure 8.3). In 2013, for example,  
the Court struck down a portion of the 1965 Voting Rights Act, which had 
required certain state and local governments to obtain federal pre-clearance 
before making any changes to their voting rules.5 Also in 2013, the Supreme 

judicial review
The power of the courts to 
determine whether the  
actions of the president, the 
Congress, and the state  
legislatures are consistent with 
the Constitution.
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Court invalidated the 1996 Defense of Marriage Act, which had denied federal 
spousal benefits to gay couples.

Judicial Review of State Actions
The power of the Supreme Court to review state legislation or other  
state action and to determine its constitutionality is neither granted by  
the Constitution nor inherent in the federal system. But the logic of the 
supremacy clause of Article VI, which declares the Constitution and laws 
made under its authority to be the supreme law of the land, is very strong.  
Furthermore, the Judiciary Act of 1789 conferred on the Supreme Court the 
power to strike down state constitutions and laws whenever they are clearly 
in conflict with the U.S. Constitution, federal laws, or treaties.6 This power 
gives the Court jurisdiction over all the millions of cases handled by American 
courts each year.

The history of civil rights protections abounds with examples of state laws 
that were overturned because they violated the Fourteenth Amendment’s guar-
antees of due process and equal protection. For example, in the 1954 case Brown 
v. Board of Education, the Court overturned statutes in Kansas, South Carolina, 
Virginia, and Delaware that either required or permitted segregated public  
schools, on the basis that such statutes denied black schoolchildren equal  
protection of the law.7 In 1967, in Loving v. Virginia, the Court invalidated a  
Virginia statute prohibiting interracial marriages.8 Almost 50 years later, the 
Court cited the Loving case numerous times in its 2015 decision in Obergefell v. 
Hodges, which declared state bans on same-sex marriage unconstitutional (see 
the Policy Principle box on p. 233).9

supremacy clause
A clause of Article VI of the 
Constitution stating that all 
laws and treaties approved 
by the national government 
are the supreme laws of the 
United States and superior to 
all laws adopted by any state 
or other subdivision.

NUMBER OF CASES

3

15

31

23

52

Before 1865

1865–1894

1895–1924

1925–1954

1955–1984

1985–2017 58

figure 8.3

SUPREME COURT RULINGS INVALIDATING 
ACTS OF CONGRESS

SOURCE: Congress.gov, www.congress.gov/constitution-annotated (accessed 8/17/16).
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Gay rights advocates celebrate the Court’s 2015 decision.

the policy principle
CHANGING JUDICIAL DIRECTION: GAY MARRIAGE

In 1970, Richard Baker and James McConnell applied 
for a marriage license in Hennepin County, Minnesota. 
The county clerk, Gerald Nelson, refused to give them 

a license because they were both men. The couple sued 
Nelson, claiming that the Minnesota statute barring them 
from receiving a marriage license was unconstitutional. 
They appealed the case all the way to the Minnesota 
Supreme Court, which held in Baker v. Nelson (1971) 
that “The institution of marriage as a union of man and 
woman, uniquely involving the procreation and rearing of 
children within a family, is as old as the book of Genesis.” 
In 1972, the U.S. Supreme Court issued a brief affirmation 
of the Minnesota ruling. 

In the years and decades following this setback, the 
gay rights movement proceeded down other litigation 
avenues, bringing a series of lawsuits aimed at changing 
policies that discriminated against gay men and lesbians. 
Their collective effort to use the institution of the courts 
to change policy gradually saw results. A quarter of a 
century after Baker v. Nelson, the U.S. Supreme Court 
struck down a provision of Colorado state law that  
denied gay and lesbian residents a variety of privileges 
that the law labeled “special rights.” Justice Anthony 
Kennedy, writing in the 6–3 majority in Romer v. Evans 
(1996) reversing this view, states, “We find nothing special  
in the protections [being withheld]. These protections . . .  
constitute ordinary civil life in a free society.”

The Romer opinion, written in the same year Con-
gress passed the Defense of Marriage Act (DOMA), limit-
ing marriage to one man and one woman, shows how the 
Court can turn away from both its own precedents and 
congressional policy to actively chart a new direction. 

Justice Kennedy went on to author opinions on 
decriminalizing sodomy in Lawrence v. Texas (2003), 
declaring DOMA unconstitutional in United States v. 

Windsor (2013), and eventually establishing a right for 
gays to marry across the United States in Obergefell v. 

Hodges (2015). Though by the time of Obergefell, many 
states had already legalized gay marriage, the Court was 
consistently on the front edge of the debate in one of 

its most consistent shows of judicial activism in recent 
times. Kennedy’s Obergefell opinion was aimed at his-
tory, not merely at setting a legal precedent. It showed 
clearly his intention to shape a policy and enshrine a 
right, rather than argue over semantics or precedent.

Though public opinion on same-sex marriage has 
been changing rapidly in its favor, the Obergefell decision 
did not silence dissent. In August 2015, post-Obergefell, 
another county clerk (this time in Kentucky) refused to 
issue a marriage license to a gay couple. Yet, rather than 
affirming her action, as had happened in Minnesota four 
decades earlier, a court held her in contempt and jailed her.

THINK IT THROUGH

1. Read this chapter’s section on “Activism and  
Restraint.” In what ways have the Supreme Court’s 
recent decisions on same-sex marriage represented 
judicial activism?

2. The Obergefell case involved a state law in Ohio, 
where same-sex marriages were not recognized at 
the time. Why was a case concerning state law ulti-
mately decided in federal court?
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Judicial Review of Federal Agency Actions
Although Congress makes the law, to administer the thousands of programs it has 
enacted it must delegate power to the president and to a huge bureaucracy. For 
example, if Congress wishes to improve air quality, it cannot possibly anticipate 
all the circumstances that may arise with respect to that general goal. Inevitably, 
Congress must delegate to bureaucrats substantial power to determine the best 
ways to improve air quality in the face of changing circumstances. Thus, over the 
years, almost any congressional legislation will result in thousands of pages of 
discretionary administrative regulations developed by executive agencies.

The issue of delegation of power has led to a number of court decisions over 
the past two centuries, generally involving the question of the scope of the delega-
tion. Courts have also been called on to decide whether the rules and regulations 
adopted by federal agencies are consistent with Congress’s stated or implied intent.

As presidential power expanded during the New Deal era, one sign of 
increased congressional subordination to the executive branch was the enactment 
of laws, often at the president’s request, that gave the executive virtually unlimited 
authority to address a particular concern. For example, the Emergency Price Con-
trol Act of 1942 authorized the executive branch to set “fair and equitable” prices 
without indicating what those terms might mean.10

Although the Supreme Court initially challenged these delegations of power, a 
confrontation with President Franklin Delano Roosevelt caused the Court to retreat 
from its position. Perhaps as a result, no congressional delegation of power to the 
president has been struck down as constitutionally too broad in more than 60 years. 
In the last 30 years in particular, the Court has found that as long as rules and regu-
lations developed by federal agencies are “based upon a permissible construction” 
or “reasonable interpretation” of the language in a statute, they are acceptable.11

In general, the courts defer to administrative agencies as long as those agencies 
have engaged in a formal rule-making process and have carried out the conditions 
required by statutes that govern the process. These include the 1946 Administra-
tive Procedure Act, which requires agencies to notify parties affected by proposed 
rules, as well as to allow them time to comment before the rules go into effect.

Judicial Review and Presidential Power
The federal courts may also review the actions of the president. As we saw in  
Chapter 6, presidents increasingly make use of unilateral executive powers 
rather than relying on congressional legislation to achieve their objectives. 
Often, presidential orders and actions have been challenged in the federal courts 
by members of Congress and by other individuals and groups. In recent decades, 
however, assertions of presidential power have generally been upheld and 
made standard executive practice. We saw one example in Chapter 6 with the  
1974 case United States v. Nixon, the first case in which the Supreme Court 
acknowledged the validity of the executive privilege principle.

amgovb15_ptr_ch08_218-251.indd   234 15/11/18   5:03 pm



JUDICIAL REVIEW  235

This pattern of judicial deference to presidential authority also appeared in 
the Court’s decisions regarding President George W. Bush’s war on terrorism. 
Perhaps the most important of these cases was Hamdi v. Rumsfeld.12 In 2004, 
the Court ruled that Yaser Esam Hamdi, a U.S. citizen captured in Afghanistan 
and imprisoned in the United States as an “enemy combatant,” was entitled to a  
lawyer and “a fair opportunity to rebut the government’s factual assertions.” 
However, the Court affirmed that the president had the authority to declare a  
citizen an enemy combatant and to order that citizen to be held in federal 
detention. Several justices hinted that once designated an enemy combatant, a  
citizen might be tried before a military tribunal, where the normal presumption 
of innocence would be suspended.

In 2006, however, in Hamdan v. Rumsfeld, the Court ruled that the military 
commissions established to try those designated as enemy combatants and other 
detainees violated both the Uniform Code of Military Justice and the Geneva 
Conventions.13 Thus, the Court did assert that presidential actions were subject 
to judicial scrutiny, and it placed some constraints on the president’s power. But 
at the same time, it affirmed the president’s unilateral power to declare individu-
als, including U.S. citizens, “enemy combatants” whom federal authorities could 
detain under adverse legal circumstances.

In June 2016, the Court sustained an appeals court decision blocking  
President Obama’s ambitious program to prevent millions of undocumented 
immigrants from being deported. At issue was whether Obama had violated 
the Constitution in formulating immigration policy by using an executive order 
instead of the legislative and administrative processes. The eight-member Court 
(in the wake of the death of Justice Antonin Scalia) split 4–4, thereby letting 
stand the lower-court decision14 and thwarting an attempt to create new policy 
through executive action alone.

When President Obama issued 
an executive order that would 
shield millions of immigrants 
from deportation, opponents 
charged that he did not have 
the authority to do so. The 
Supreme Court tied 4–4, calling 
the legality of his actions into 
question.
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In 2017 President Trump issued an executive order banning travel from a 
number of primarily Muslim countries. Several federal courts ruled against the 
order, as well as against revisions of it. A final revised executive order, adding 
non-Muslim countries, was still ruled unconstitutional by lower federal courts. 
However, in 2018 the Supreme Court overruled these lower court decisions, 
allowing the executive order to take effect.

Judicial Review and Lawmaking
Much of the work of the courts involves applying statutes to particular cases. 
Over the centuries, however, judges have developed a body of rules and principles 
of interpretation that are not grounded in specific statutes. This body of judge-
made law is called common law.

Rulings in the appellate courts can also be considered laws, but ones that  
govern only the behavior of lower courts. When a court of appeals hands down its 
decision, it accomplishes two things. First, of course, it decides who wins—the side 
that won in the lower court or the one that lost there. At the same time, it expresses 
its decision in a manner that provides guidance to the lower courts for handling 
future cases in the same area. Appellate judges try to give their rulings and reasons 
for them in writing so that the “administration of justice” can take place most of  
the time at the lowest judicial level. They try to make their ruling or reasoning clear 
so as to avoid confusion, which can produce a surge of litigation at the lower levels.

THE SUPREME COURT IN ACTION
The Supreme Court plays a vital role in government, as it is part of the structure 
of checks and balances that prevents the legislative and executive branches from 
abusing their power. The Court also operates as an institution unto itself, with its 
own internal rules for decision making.

How Cases Reach the Supreme Court
Given the millions of disputes that arise every year, the job of the Supreme Court 
would be impossible if it were not able to control the flow of cases and its own 
caseload. The Court has original jurisdiction in a limited variety of cases specified 
by the Constitution, including (1) cases between the United States and one of the 
states, (2) cases involving two or more states, (3) cases involving foreign ambas-
sadors or other ministers, and (4) cases brought by one state against citizens of 
another state or against a foreign country. The most important cases in these  
categories are disputes between states over land, water, or old debts. Generally, 
the Court deals with such cases by appointing a “special master,” usually a retired 
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judge, who actually hears the case and presents a report. The Court then allows 
the disputing states to present arguments for or against the master’s opinion.15

Rules of Access. Over the years, the federal courts have developed rules for 
which cases within their jurisdiction they will and will not hear. To be heard, 
cases must meet certain criteria that are first applied by the trial court but may 
be reconsidered by appellate courts. These rules of access fall into three major 
categories: ripeness, standing, and mootness.

Article III of the Constitution and past Supreme Court decisions define  
judicial power as extending only to “cases and controversies.” That is, a case 
before a court must involve an actual controversy, not a hypothetical one, with 
two truly adversarial parties. These criteria are called ripeness. The courts have 
interpreted this language to mean that they do not have power to give advisory 
opinions to legislatures or agencies about the constitutionality of proposed laws 
or regulations. Furthermore, even after a law is enacted, the courts generally 
refuse to consider its constitutionality until it is actually applied.

Those seeking to bring a case must also have standing; they must have a 
substantial stake in the outcome. The traditional requirement for standing has 
been to show injury to oneself; that injury can be personal, economic, or even 
aesthetic, for example. For a group or class of people to have standing (as in a 
class-action suit, in which a large number of persons with common interests join 
together to bring or defend a lawsuit), each member must show specific injury. A 
general interest in the environment, for instance, does not provide a group with 
sufficient basis for standing.

The Supreme Court also uses a third criterion in determining whether it 
will hear a case: mootness. In theory, this requirement disqualifies cases that 
are brought too late: a case may be considered moot if the relevant facts have 
changed or the problem has been resolved by other means. Mootness, however, is 
subject to the discretion of the courts, which have begun to relax the rules about 
it, particularly in cases where a situation that has been resolved is likely to recur. 
In the abortion case Roe v. Wade, for example, the Supreme Court rejected the 
lower court’s argument that because the pregnancy had already come to term, 
the case was moot.16 The Court agreed to hear the case because no pregnancy was 
likely to outlast the lengthy appeals process.

Aside from the formal criteria, the Supreme Court is most likely to accept 
cases that involve conflicting decisions by federal circuit courts, that present 
important questions of civil rights or civil liberties, or that the federal govern-
ment is appealing.17 Ultimately, however, the question of which cases to accept 
can come down to the justices’ preferences and priorities. If several justices 
believe that the Court should intervene in a particular area of policy or politics, 
they are likely to look for a case or cases that provide ways of doing so.

For several decades, for example, the Court was not interested in considering 
challenges to affirmative action or other programs designed to provide particular 
benefits to minorities. Eventually, however, several conservative justices eager 

ripeness
The requirement that a case 
must involve an actual  
controversy between two 
parties, not a hypothetical one.

standing
The requirement that anyone 
initiating a court case must 
show a substantial stake in the 
outcome.

class-action suit
A lawsuit in which a large 
number of persons with com-
mon interests join together 
under a representative party 
to bring or defend a lawsuit.

moot
No longer requiring resolution  
by the courts, typically 
because the facts of the 
case have changed or been 
resolved by other means.
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to push back the limits of these programs accepted cases that allowed them to  
consider such challenges. In 1995, the Court’s decision in three cases placed  
new restrictions on federal affirmative action programs, school desegregation 
efforts, and attempts to increase minority representation in Congress through the 
creation of “minority districts.”18

Writs. Most cases reach the Supreme Court through a writ of certiorari, a 
formal request to have the Court review a lower-court decision. Certiorari is an 
order to a lower court to deliver the records of a particular case to be reviewed for 
legal errors (Figure 8.4). The term certiorari is sometimes shortened to cert; cases 
considered to deserve certiorari are referred to as “certworthy.”

writ of certiorari
A formal request to have the 
Supreme Court review a  
decision of a lower court.

figure 8.4
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Someone who loses a case in a lower federal court or state court and wants 
the Supreme Court to review the decision has 90 days to file a petition for a writ 
of certiorari with the clerk of the Court. There are two types of petitions: paid 
petitions and petitions in forma pauperis (“in the form of a pauper”). Paid peti-
tions require payment of filing fees, submission of a certain number of copies, and 
compliance with numerous other rules. For in forma pauperis petitions, usually 
filed by prison inmates, the Court waives the fees and most other requirements.

Since 1972, most justices have participated in a “certiorari pool” in which, 
throughout the term, their law clerks evaluate the petitions. Each petition is 
reviewed by one clerk, who writes a memo for all the justices participating in 
the pool. The memo summarizes the facts and issues in the case and makes a 
recommendation about whether to grant certiorari. Clerks for the other justices 
add their comments. After the justices review the memos, any justice may place 
any case on the “discuss list.” If a case is not placed on the list, it is automatically 
denied certiorari. Cases placed on the list are considered and voted on during the 
justices’ closed-door conference.

For certiorari to be granted, four justices must be convinced that the case 
satisfies Rule 10 of the Rules of the U.S. Supreme Court: that certiorari is to be 
granted only where there are special and compelling reasons. “Special and  
compelling reasons” include conflicting decisions by two or more circuit courts 
or two or more state courts of last resort (the highest-level state courts that con-
sider particular kinds of cases), conflicts between circuit courts and state courts of 
last resort, decisions by circuit courts on matters of federal law that the Supreme 
Court should settle, and circuit court decisions on important questions that  
conflict with Supreme Court decisions.

The Court usually takes action only when there are conflicts among the lower 
courts about what the law should be, when an important legal question raised 
in the lower courts has not been definitively answered, or when a lower court 
deviates from the principles and precedents established by the Supreme Court. 
In recent years, even though thousands of petitions have been filed (Figure 8.5), 
the Court has granted certiorari to fewer than 90 petitioners each year—about  
1 percent of those seeking a Supreme Court review.

A handful of cases reach the Supreme Court through avenues other than  
certiorari. One is the “writ of certification,” which can be used when a U.S. Court 
of Appeals asks the Supreme Court for instructions on a point of law that has 
never been decided. Another avenue is the “writ of appeal,” used to appeal the 
decision of a three-judge district court.

Controlling the Flow of Cases:  
The Role of the Solicitor General
If any person has greater influence than individual justices over the work of 
the Supreme Court, it is the solicitor general of the United States. The solicitor  
general is third in status in the Justice Department (below the attorney general 
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and the deputy attorney general) but is the top government lawyer in almost all 
cases brought before the appellate courts to which the government is a party. 
More than half the Supreme Court’s total workload consists of cases under the 
charge of the solicitor general.

The solicitor general exercises especially strong influence by screening cases 
involving the federal government long before they approach the Supreme Court; 
the justices rely on the solicitor general to do so. Agency heads may lobby the 
president or otherwise try to go around the solicitor general, and a few of the 
independent agencies have a statutory right to make direct appeals, but without 
the solicitor general’s support, these are seldom reviewed by the Court.

The solicitor general can enter a case even when the federal government is 
not a direct party to it by writing a brief called an amicus curiae (“friend of the  
court”) brief. A “friend of the court” is not a direct party to a case but has a vital inter-
est in its outcome. Thus, when the government has such an interest, the solicitor  
general can file an amicus curiae brief, or the Court can invite such a brief because 
it wants an opinion in writing. Other interested parties may file briefs as well.
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brief
A written document in which 
an attorney explains—using 
case precedents—why a court 
should rule in favor of his or 
her client.

amicus curiae
“Friend of the court,” an 
individual or group that is not 
a party to a lawsuit but has a 
strong interest in influencing 
the outcome.
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The Supreme Court’s Procedures
Preparation. The Court’s decision to accept a case is the beginning of a lengthy 
and complex process (Figure 8.6). First, attorneys on both sides must prepare 
briefs, written documents explaining why the Court should rule in favor of their 
client. The document filed by the side bringing the case, called the petitioner’s 
brief, summarizes the facts of the case and presents the legal basis on which the 
Court is being asked to overturn the lower court’s decision. The document filed 
by the side that won in the lower court, called the respondent’s brief, explains 
why the Court should affirm the lower court’s verdict. The petitioner then files 
another brief, the petitioner’s reply brief, that attempts to refute the points made 
in the respondent’s brief. Briefs contain many references to precedents showing 
that other courts have ruled in the same way that the Supreme Court is being 
asked to rule.

As the attorneys prepare their briefs, they often ask sympathetic interest 
groups for help by means of amicus curiae briefs. In a case involving separation of 
church and state, for example, liberal groups such as the American Civil Liberties 
Union and People for the American Way are likely to file amicus briefs in support 
of strict separation, whereas conservative religious groups are likely to file briefs 
advocating governmental support for religious causes. Often, dozens of briefs are 
filed on each side of a major case.

Oral Argument. In the next stage, oral argument, attorneys for both sides 
appear to present their positions before the Court and answer the justices’ ques-
tions. Each attorney has only a half hour to present a case, including interruptions 
for questions. Oral argument can be very important to the outcome, for it allows 
justices to better understand the heart of the case and to raise questions that the 
opposing sides’ briefs do not address. Sometimes justices go beyond the strictly 
legal issues and ask opposing counsel to discuss the case’s implications for the 
Court and the nation at large.

In oral arguments on the constitutionality of President Obama’s executive 
order on immigration (discussed earlier), Justice Anthony Kennedy expressed 

oral argument
The stage in Supreme Court 
proceedings in which attorneys 
for both sides appear before 
the Court to present their  
positions and answer  
questions posed by the  
justices.
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figure 8.6

THE SUPREME COURT’S DECISION-MAKING PROCESS

amgovb15_ptr_ch08_218-251.indd   241 15/11/18   5:03 pm



242  CHAPTER 8 THE FEDERAL COURTS

his concern regarding the administration’s understanding of the constitutional 
separation of powers. Kennedy said, “The briefs go on for pages to the effect 
that the president has admitted a certain number of people and then Congress 
approves it. That seems to me to have it backwards. It’s as if . . . the president is 
setting the policy and the Congress is executing it. That’s just upside down.”19

The Conference. Following oral argument, the Court discusses the case in its 
Wednesday or Friday conference, attended only by the justices themselves. The 
chief justice presides and speaks first; the others follow in order of seniority. A 
decision is reached by a majority vote. In discussing the case, justices may try to 
influence one another’s opinions. This process produces compromise.

Opinion Writing. After a decision has been reached, one of the members of 
the majority is assigned to write the opinion. This assignment is made by the 
chief justice or by the most senior justice in the majority if the chief justice is 
on the losing side. The assignment of the opinion can make a significant differ-
ence to the interpretation of a decision, as its wording and emphasis can have 
important implications for future cases. Thus, the justice assigning an opinion 
must consider the impression the case will make on lawyers and on the public, 
as well as the probability that one justice’s opinion will be more widely accepted 
than another’s.

One of the more dramatic instances of this tactical consideration occurred 
in 1944, when Chief Justice Harlan F. Stone chose Justice Felix Frankfurter to 
write the opinion in the “white primary” case Smith v. Allwright, which over-
turned the southern practice of excluding black voters from nominating prima-
ries.20 The next day, Justice Robert H. Jackson wrote a letter to Stone arguing 
that Frankfurter, a foreign-born Jew from New England, would not win over 

opinion
The written explanation of the 
Supreme Court’s decision in a 
particular case.

The oral-argument stage of a 
Supreme Court case is the last 
opportunity that both sides 
have to present their positions 
to the Court. In addition to the 
immediate legal issues at stake, 
the attorneys may discuss the 
larger political and social  
ramifications of the case.
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white southerners with his opinion, regardless of its brilliance. Stone accepted 
the advice and substituted Justice Stanley Reed, an American-born Protestant 
from Kentucky.

Once the majority opinion is drafted, it is circulated to the other justices. If 
some members of the majority agree with both the outcome and the rationale 
presented in the majority opinion but wish to highlight a particular point, they 
draft a concurring opinion for that purpose. In other cases, one or more justices 
may agree with the majority’s decision but disagree with the rationale. These  
justices may draft a special concurrence, explaining their disagreements with 
the majority.

Dissent. Justices who disagree with the majority decision may publicize the 
character of their disagreement in the form of a dissenting opinion, which  
is generally assigned by the senior justice among the dissenters. Dissenting  
opinions can signal to political forces on the losing side in the case that some 
members of the Court support their position. Ironically, the most dependable 
way an individual justice can exercise a direct influence on the Court is to write 
a dissent. Because there is no need to please a majority, dissenting opinions are 
often more eloquent and less guarded than majority opinions.

The extent of the division on the Court, and the reasons for dissent, are often 
taken as an indication of the strength of the position and principles expressed by 
the majority. A large majority—say, seven or more—indicates that it will be hard 
to overturn a ruling in the future, but the one-vote margin of a 5–4 decision might 
be hard to sustain in future cases involving a given question. In recent years, the 
Supreme Court has often split 5–4, with dissenters writing long and detailed 
opinions that they hope will convince a swing justice to join their side on the next 
round of cases dealing with a similar topic.

Dissent plays a special role in the work and impact of the Court because  
it amounts to an appeal to lawyers nationwide to keep bringing cases of  
the sort at issue. Therefore, an effective dissent influences the flow of cases 
through the Court, as well as the arguments that will be used by lawyers in 
later cases.

Judicial Decision Making
The judiciary is conservative in its procedures, but its impact on society can be 
radical. That impact depends on numerous factors, two of which stand out above 
the rest. The first is the individual members of the Supreme Court, their attitudes, 
and their relationships with one another. The second is the other branches of 
government, particularly Congress.

The Supreme Court Justices. The Supreme Court explains its decisions in 
terms of law and precedent. But ultimately, the Court itself decides what laws 
mean and what importance precedent will have. Throughout its history, the 
Court has shaped and reshaped the law.

concurrence
An opinion agreeing with the 
decision of the majority in a 
Supreme Court case but with 
a rationale different from the 
one provided in the majority 
opinion.

dissenting opinion
A decision written by a justice 
who voted with the minority 
opinion in a particular case, in 
which the justice fully explains 
the reasoning behind his or 
her opinion.
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From the 1950s to the 1980s, the Court took an active role in such areas 
as civil rights, civil liberties, abortion, voting rights, and police procedures. It 
was more responsible than any other governmental institution for breaking 
down America’s system of racial segregation. It virtually prohibited states from  
interfering with a woman’s right to seek an abortion, sharply curtailed state 
restrictions on voting rights, and restricted the behavior of local police and  
prosecutors in criminal cases.

But since the early 1980s, resignations, deaths, and new appointments have 
led to many shifts in the mix of ideologies represented on the Court. In a series 
of decisions between 1989 and 2001, conservative justices appointed by Ronald 
Reagan and George H. W. Bush were able to swing the Court to a more conser-
vative position on civil rights, affirmative action, abortion rights, property rights, 
criminal procedure, voting rights, desegregation, and the power of the national 
government.

However, because the Court was so evenly split during this period, the 
conservative bloc did not always prevail. Among the justices serving at the 
beginning of 2005, William Rehnquist, Antonin Scalia, and Clarence Thomas 
took conservative positions on most issues and were usually joined by Sandra 
Day O’Connor and Anthony Kennedy. Stephen Breyer, Ruth Bader Ginsburg, 
David Souter, and John Paul Stevens were reliably liberal. This split produced 
many 5–4 conservative victories. On some issues, though, O’Connor or Kennedy  
tended to side with the liberal camp, producing a 5–4 and sometimes a 6–3  
victory for liberals.

George W. Bush’s appointment of Samuel Alito to replace O’Connor was 
hailed in the media as heralding a shift in a much more conservative direction, 
but it moved the pivotal vote on the Court only from O’Connor to the ideologi-
cally similar Kennedy. During the 2007 term, Kennedy found himself the swing 
voter on numerous 5–4 decisions. One-third of all cases in 2007 were decided by 
just one vote. President Obama’s appointments of Sonia Sotomayor and Elena 
Kagan to replace Souter and Stevens did not alter this arithmetic. The death of 
Justice Antonin Scalia left the Court with a 4–4 liberal-conservative division, 
but Republican Donald Trump’s appointment of Neil Gorsuch in 2017 tipped  
the balance back in favor of the conservatives. Analyzing the Evidence on  
pp. 246–7 looks at ideology in the Court.

We should note that the conservative-liberal bloc structure on the Court 
does not always predict votes, even in important cases. In National Federation of 
Independent Business v. Sebelius, the 2012 case on the constitutionality of Obama’s 
health care law (the Affordable Care Act), the four liberals voting to uphold the 
law were joined by Chief Justice John Roberts, a firm member of the conservative 
bloc.21 Similarly, in the 2015 case of King v. Burwell, Roberts again sided with the 
liberal bloc to uphold provisions of the ACA.22

Of course, the meaning of any decision rests not just on which justices 
vote with the majority but also on the majority’s written opinion, which pres-
ents the constitutional or statutory rationale for future policy. These options 
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establish the guidelines that govern how federal courts must decide similar 
cases in the future.

Activism and Restraint. One element of judicial philosophy is the issue of 
activism versus restraint. Over the years, some justices have believed that courts 
should interpret the Constitution according to the framers’ stated intentions 
and defer to the views of Congress when interpreting federal statutes. Felix 
Frankfurter, for example, advocated judicial deference to legislative bodies and 
avoidance of the “political thicket” that the Court entangled itself in by deciding 
questions that were essentially political rather than legal. Advocates of judicial 
restraint are sometimes called “strict constructionists” because they look strictly 
to the words of the Constitution in interpreting its meaning.

The alternative to restraint is judicial activism, which involves going beyond 
the words of the Constitution or a statute to consider the broader societal impli-
cations of court decisions. Activist judges sometimes strike out in new directions, 
putting forth new interpretations or inventing new legal and constitutional con-
cepts when they consider them socially desirable. For example, Justice Harry 
Blackmun’s opinion in Roe v. Wade was based on a constitutional right to privacy 
that is not found in the words of the Constitution. Blackmun and the other mem-
bers of the majority in Roe argued that other constitutional provisions implied 
the right to privacy. In this instance of judicial activism, the majority knew the 
result it wanted to achieve and was not afraid to make the law conform to the 
desired outcome.

Political Ideology. The second component of judicial philosophy is political 
ideology. The liberal or conservative attitudes of justices play an important role 
in their decisions.23 Indeed, the philosophy of activism versus restraint is, in part, 
a smoke screen for political ideology. In the past, liberal judges have often been 
activists, willing to use the law to achieve social and political change, whereas 
conservatives have been associated with judicial restraint. In recent years, how-
ever, some conservative justices have become activists in seeking to undo some of 
the work of liberal jurists over the past three decades.

Congress. At both the national and state levels in the United States, courts 
and judges are “players” in the game of making policy because of the sepa-
ration of powers. Essentially, the legislative branch formulates policy; the  
executive branch implements policy; and the courts, when asked, rule on 
whether the legislated and executed policy is faithful either to the substance 
of the statute or to the Constitution itself. The courts, that is, may strike down 
an administrative action either because it exceeds the authority granted in the 
relevant statute (statutory rationale) or because the statute itself exceeds the 
authority granted the legislature or executive by the Constitution (constitu-
tional rationale).

If a court strikes down an administrative action, the majority opinion 
can impose whatever alternative policy the majority wishes. If the legislature  

judicial restraint
The judicial philosophy whose 
adherents refuse to go beyond 
the text of the Constitution in 
interpreting its meaning.

judicial activism
The judicial philosophy that 
the Court should see beyond 
the text of the Constitution 
or a statute to consider the 
broader societal implications 
of its decisions.
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analyzing the evidence

Ideological Voting on the Supreme Court
Contributed by  Andrew D. Martin and Kevin M. Quinn, University of Michigan

Do the political preferences of Supreme Court 
justices influence their behavior? The starting 

point for the analysis of the behavior of Supreme 
Court justices is to look at their votes.1 For 
non-unanimous cases, we can compute agree-
ment scores—the fraction of cases in which a pair 
of justices vote the same way. We display these 
agreement scores for the Court’s 2016–17 term in 
the first figure below. If you examine this figure, 
you will see that two groups of justices emerge. 
Within each group, the justices agree with one 
another a lot; almost 80 percent of the time for 
justices on both the left and the right. Voting is 
more structured than we would expect by chance.

One way to represent that structure is by 
arranging the justices on a line as in the dia-
gram below to the right.2 Justices who agree a 
lot should be close to one another; justices who 
disagree a lot should be far apart. 

Does the fact that there are patterns of agree-
ment mean that the justices are deciding based 
on political ideology? Not necessarily. These  
patterns are consistent with ideological decision 
making, but other things might explain the pat-
terns as well. However, when we read the cases 
and see who wins or loses, there is a great deal of 
support for the idea that political ideology influ-
ences how justices vote.3

The figure to the left contains the 
agreement scores for  the 2016−17 term 
of the U.S. Supreme Court for all non-
 unanimous cases. These scores are the 
proportion of cases when each justice 
agreed with every other justice. Two 
justices that always disagreed with each 
other would get a zero; two justices 
who always agreed would get a one. 
Red indicates low agreement scores; 
green indicates high agreement scores. 
The policy dimension to the right of the 
figure is one that best represents the 
patterns in the agreement scores.

0 = Justices always disagreed
1 = Justices always agreed

Agreement Scores  
for the 2016–2017 Term 

amgovb15_ptr_ch08_218-251.indd   246 15/11/18   5:03 pm



This type of analysis can be done for any court, 
but it becomes more difficult if we are interested 
in comparing justices across time instead of 
during just one term. What if we are interested 
in whether the Supreme Court is becoming more 
ideologically polarized over time? Or whether 
individual justices have become more liberal or 
conservative? Martin-Quinn scores based on 
a statistical model of voting on the Court help 
solve this problem.4 

A number of interesting patterns emerge. 
Consider the case of Justice Harry Blackmun, 
who often claimed, “I haven’t changed; it’s the 
Court that changed under me.”5 The figure below 
shows that Justice Blackmun’s position did in 

fact change ideologically over the course of his 
career. This evidence is consistent with some 
clear changes in Justice Blackmun’s behavior, 
especially in the area of the death penalty.

We can also look at patterns in the positions 
of chief justices. While the chief’s vote counts 
just the same as the other justices, he or she 
plays an important role in organizing the court. 
Justice Rehnquist was the most conservative jus-
tice on the court when he arrived in 1971, but as 
the figure below shows, after he was elevated in 
1986, he too drifted more toward the middle. This 
is what we would expect to see of a justice who 
was working strategically to build coalitions, as 
any good chief would.

1 C. Herman Pritchett, The Roosevelt Court: A Study in Judicial Politics and Values, 1937–1947 (New York: Macmillan, 1948).

2 Glendon A. Schubert, The Judicial Mind: The Attitudes and Ideologies of Supreme Court Justices, 1946–1963 (Evanston, IL:   
Northwestern University Press, 1965).

3 Jeffry A. Segal and Harold J. Spaeth, The Supreme Court and the Attitudinal Model (New York: Cambridge University Press, 1993).
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is unhappy with this judicial action, it may either rewrite the legislation  
(if the rationale for striking it down was statutory)24 or initiate a consti-
tutional amendment that would permit the legislation (if the rationale was  
constitutional).

In reaching their decisions, Supreme Court justices must anticipate  
Congress’s response. As a result, they do not always vote according to their true 
preferences, because doing so might provoke Congress to overturn their deci-
sion by enacting legislation that moves the policy at issue even further away from  
what the justices prefer. In short, the interactions between the Court and  
Congress are part of a complex strategic game.25

The President. The president’s most direct influence on the Court is the 
power to nominate justices. Presidents typically nominate those who seem close 
to their policy preferences and close enough to the preferences of a majority of 
senators, who must confirm the nomination. Yet the efforts by presidents to 
reshape the federal judiciary are not always successful. Often in American his-
tory, judges have surprised and disappointed the presidents who named them 
to the bench (see Analyzing the Evidence on pp. 246–7).

The president must also confront Congress in shaping the judiciary. By 
using the filibuster (see Chapter 5), both parties have blocked judicial nominees. 
In 2013, frustration over Republican blocking of President Obama’s judicial  
nominees led Senate Democrats to eliminate the possibility of a filibuster for 
most presidential nominees. In 2017, the filibuster was removed by the Senate 
Republican majority for Supreme Court nominees as well.

Of course, opponents of a nomination may block it in other ways. The Senate 
Judiciary Committee may refuse to consider the nominee, as in the case of Judge 
Merrick Garland, Obama’s Supreme Court nominee to replace the late Justice 
Antonin Scalia. As we have seen, the appointment process has subtly tied the  
judiciary to the executive and, perhaps, helped to upset the constitutional  
balance of power.

HOW POWERFUL IS THE JUDICIARY?
Over the past 75 years, the place of the judiciary in American politics and society  
has changed dramatically. Demand for legal solutions has increased, and the 
judiciary’s reach has expanded. Some now call for reining in the power of the 
courts and the discretion of judges in areas ranging from criminal law and  
sentencing to property rights to liability and torts. How our society deals with 
these issues will shape the judiciary’s future independence and effectiveness.  
Even the most conservative justices now seem reluctant to give up their  
newfound power—authority that has become accepted and thus established.
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Federal judges enjoy great freedom because they are not subject to electoral 
pressures. More than any other politicians in the United States, they can pursue  
their own ideas about what is right—their own ideologies. They are, however, 
constrained by rules governing access to the courts, by other courts, by Congress 
and the president, by their lack of enforcement powers, and most important, by 
the past in the form of precedent and common law. For much of its history, the 
federal judiciary acted very cautiously. The Supreme Court rarely challenged 
laws passed by Congress or actions of the president, and the scope of its decisions 
was limited to those individuals granted access to the courts.

Two judicial revolutions have expanded the power and reach of the federal  
judiciary since World War II. The first revolution brought about the liber-
alization of a wide range of public policies in the United States. As we saw in  
Chapter 4, in certain policy areas—including school desegregation, legislative 
apportionment, criminal procedure, obscenity, abortion, and voting rights—the 
Supreme Court took the lead in bringing about sweeping changes for the role 
of the U.S. government and, ultimately, the character of American society. The 
Court put many of these issues before the public long before Congress or the 
president was prepared to act.

At the same time that the courts were introducing important policy inno-
vations, they were also bringing about a second, less visible revolution. During 
the 1960s and 1970s, the Supreme Court and other federal courts liberalized 
the concept of “standing” to permit almost any group seeking to challenge an 
administrative agency’s actions to bring its case before the federal bench. It thus 
encouraged groups to come to the judiciary to resolve disputes, rather than to 
Congress or the executive branch.

Complementing this change, the federal courts broadened their scope 
to permit themselves to act on behalf of broad categories of persons in “class- 
action” cases, rather than just on behalf of individuals.26 Finally, they began to 
use so-called structural remedies, with a court in effect retaining jurisdiction of a 
case until its ruling had actually been implemented to its satisfaction.27

Through these judicial mechanisms, the federal courts paved the way for 
an unprecedented expansion of national judicial power. Thus, during the 1960s 
and 1970s, their power expanded through links with constituencies—such as 
civil rights, consumer, environmental, and feminist groups—that staunchly 
defended the Supreme Court in its battles with Congress, the executive, or 
other interest groups.

During the 1980s and early 1990s, the Reagan and George H. W. Bush admin-
istrations sought to end the relationship between the Court and liberal political 
forces. Conservative judges appointed by these Republican presidents modified 
the Court’s position in areas such as abortion, affirmative action, and judicial pro-
cedure, though not as completely as some conservative writers and politicians 
had hoped. Within one week in 2003, for example, the Supreme Court affirmed 
the validity of affirmative action, reaffirmed abortion rights, strengthened gay 
rights, offered new protection to individuals facing the death penalty, and ruled 
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in favor of a congressional apportionment plan that dispersed minority voters 
across several districts—a practice that appeared to favor Democrats.28 The Court 
had made these decisions on the basis of the justices’ interpretations of precedent 
and law, not simply their personal beliefs.

Despite its more conservative ideology in recent decades, moreover, there’s 
another sense in which the Court has not become conservative: it has not  
been eager to surrender the expanded powers carved out by earlier Courts, 
especially in areas that assert the power of the national government over the 
states. Indeed, the early opponents to the U.S. Constitution (the Antifeder-
alists discussed in Chapter 2) feared that the independent judiciary would 
make such an assertion. Over more than two centuries of U.S. history, the  
reach and authority of the federal judiciary have expanded greatly, and  
it has emerged as a powerful arm of our national politics. Whatever their  
policy beliefs or partisan orientations, judges and justices understand the new 
importance of the courts among the three branches of American government 
and act not just to interpret and apply the law but also to maintain the power 
of the courts.
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Citizens elect representatives to serve as their agents in government, but can we 
be sure that these representatives pay attention to citizens’ views? On the surface, 
at least, politicians pay a great deal of attention to public opinion. Presidents and 
members of Congress are avid consumers of poll data and sometimes commission 
their own surveys to find out what Americans think about important issues and 
about the performance of their elected officials. President Obama was known to 
review the polls daily, to read 10 letters from constituents every day, and to read 
and respond to text messages and emails from around the country.1 President  
Trump is similarly attentive to the pulse of the public and often responds to  
public inquiries and controversies on Twitter.

On an issue-by-issue basis, public opinion on such matters as health care, 
climate change, gun control, and tax reform may not seem to have much imme-
diate effect on the government’s actions. Most Americans are worried about  
climate change, but the Trump administration has reversed many policies aimed 
at protecting the environment because the president believes that environmental 
regulations cost too many American jobs.

A number of studies, however, have identified a relationship between national 
policy and public opinion over time. The political scientist Alan D. Monroe,  
for example, found that in a majority of cases, changes in public policy followed 
shifts in public preferences. And, in most cases, if opinion did not change, neither  
did policy.2 These findings are certainly supported by the many politicians  
who claim to be guided by the will of the people in all they do and who poll  
constituents persistently to find out what that will is.

But do such studies actually show that public opinion is an important force 
in shaping policy? That there is some consistency between the two does not  
mean the government’s conduct is guided by the public’s preferences. In fact, 

amgovb15_ptr_ch09_252-285.indd   252 14/11/18   7:23 pm



  253

most citizens have no strong preferences about most public issues, and many  
lack basic information that might help them understand and evaluate policy  
choices. For example, one survey found that 40 percent of Americans did  
not know that each state has two senators; 43 percent did not know what an  
economic recession is; 68 percent did not know that a two-thirds majority in each 
house is required for congressional override of a presidential veto; and 70 percent 
did not know that the term of a U.S. House member is two years.3

Such findings raise questions about poll data on topics as complicated as  
the federal debt limit, immigration reform, or economic inequality. Many  
Americans did not understand all the economic and politi-
cal implications of plans proposed to address these issues 
and likely took their cues from politicians they admired or 
disliked. Many Trump supporters thought the president’s 
ideas about immigration were good ones without really 
understanding their implications, while many who dis-
liked Trump opposed them because of their source more 
than their content. To complicate matters more, since few 
voters have ever met any major politician, they rely for 
their views on a media “image” fashioned by competing 
political forces and the media themselves.

Lack of basic political knowledge and accurate information leaves many 
Americans open to manipulation by politicians and advocates using advertising 
and other means of messaging. The goal of these politicians and advocates is to 

Public opinion on gun laws is 
divided, but after numerous 
recent mass shootings, calls for 
greater regulation of guns  
intensified. In 2018, many  
students participated in the 
March for Our Lives to draw 
attention to the issue and  
pressure government to  
take action.

▪ How much does public 
opinion influence the actions 
of elected representatives? 

▪ What is the role of the 
media in a representative 
democracy?
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develop arguments that will persuade citizens to agree with their own policy 
goals.4 This effort begins with polling. As Bill Clinton’s pollster Dick Morris said, 
“You don’t use a poll to reshape a program, but to reshape your argumentation 
for the program so the public supports it.”5 The effort continues with advertis-
ing, publicity, and propaganda that make use of the information gathered from  
the polls.

Is public opinion the driving force in politics, or is public opinion itself 
a result of political struggles? In this chapter, we examine further the role  
of public opinion in American politics. Do Americans know enough to form 
meaningful opinions about important policy issues? What factors account for 
differences in opinion? What role do the media play in forming public opinion 
on political issues?

After reading this chapter, you should be able to . . .
▪ Define public opinion

▪ Identify the major factors that shape an individual’s political preferences and beliefs

▪ Describe how political leaders and private groups try to influence public opinion

▪ Explain the news media’s role in the United States and how the media affect political  
knowledge and public opinion

▪ Analyze why government is usually, but not always, responsive to public opinion

WHAT IS PUBLIC OPINION?
Public opinion is the collective total of many citizens’ views and interests. It 
includes assessments of those in office, attitudes toward political organizations 
and social groups, and preferences about whether and how government ought 
to address important problems. The term sometimes gives the impression  
that the public has a single opinion on a given matter; however, that is rarely 
the case.

On some topics, Americans do hold common views on important questions  
about politics and society. There is consensus on the legitimacy of the U.S.  
Constitution and trust in the rule of law—that is, the principle that no one is 
above the law. There is consensus that the United States is a democratic society 
and that the outcomes of elections determine who governs. These commonly 
held opinions and values are essential to maintaining a well-functioning democ-
racy in the United States. They ensure peaceful transitions of government after 
each election and respect for laws produced by a legally chosen government.

public opinion
Citizens’ attitudes about 
political issues, personalities, 
institutions, and events.
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There is also wide agreement on fundamental political values, such as  
liberty, democracy, and equality of opportunity.6 Nearly all Americans agree  
that all people should have equal rights, regardless of race, gender, or social 
standing. Americans hold a common commitment to freedom. People who live 
in the United States are free to live where they want, travel where they want, 
work where they want, say what they want, and practice whatever religion they 
wish, or no religion at all. And Americans have an undying belief in represen-
tative democracy—that whenever possible, public officials should be chosen by 
majority vote.7 It makes sense to think of the American public as having a single 
opinion on these elemental questions.

On most matters that come before the government, however, the public  
does not hold a single view. Usually, opinions are divided between those who 
support the government or a proposed action and those who do not. Politicians 
are still attuned to public opinion when it is divided, but what matter most are 
the balance and direction of opinion. What do the majority of constituents want? 
Which way is opinion trending? Is it possible to find a popular middle ground?

People express their views to those in power in a variety of ways. Constitu-
ents contact their members of Congress, state and local elected officials, people in  
the bureaucracy, and even the president through letters, phone calls, emails, and 
even personal visits to members’ offices. Most issues before Congress draw little 
reaction from the public, but some provoke an outpouring of objections. In 2008, 
when Congress was considering a $700 billion bailout of financial institutions,  
the volume of email on the bill was so great that at one point the House of Repre-
sentatives had to limit incoming messages to keep its computers from crashing.8

People also express their opinions more publicly by writing blogs, tweets,  
letters to newspapers, and op-ed pieces; by talking with others; by displaying 
lawn signs and bumper stickers; by working on campaigns; by giving money to 
candidates, groups, and party organizations; and, most simply, by voting.

Expressions of opinions and preferences are not always easy to interpret. 
If a constituent votes against a member of Congress, is it because the member  
did something she disliked, or because she decided to vote against all politicians 
from the member’s party? Or for some other reason?

Political scientists and political consultants try to provide more refined 
and structured descriptions of public opinion using surveys. On any important 
issue, the government may pursue different policy options. Public opinion on a 
given issue can often be thought of as the distribution of opinion across the dif-
ferent options. Likewise, public opinion may represent the division of support 
for a leader or party. Surveys try to gauge where majority support lies and how 
intensely or firmly citizens across the spectrum hold their views. More and more, 
politicians rely on opinion polls to anticipate the effects of their decisions, to 
develop ways to minimize objections to those decisions, and to identify opportu-
nities to change opinions. Answering a survey, then, can also be a form of political 
action, because it may influence political decisions.
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ORIGINS AND NATURE OF PUBLIC OPINION
To understand the meaning and origins of the public’s opinions, we must have 
some sense of the basis for individuals’ preferences and beliefs. People’s opi-
nions are the products of their personalities, social characteristics, and inter-
ests. They mirror who the individuals are, what they want, and how they are 
related to their family and community, and to the broader economy and society. 
But opinions are also shaped by institutional, political, and governmental forces 
that make it more likely that an individual will hold some beliefs and less likely 
that he will hold others.

Foundations of Preferences
At a foundational level, individual opinion is shaped by several factors, 
including self-interest, values about what is right and wrong, and the process  
of socialization.

Self-Interest. Individuals’ preferences about politics and public policy are 
usually rooted in self-interest. Laws and other governmental actions directly 
affect people’s interests—their income, their safety, and the quality of public  
services and government benefits they receive, to give just a few examples. It is 
not surprising, then, that when people express their political opinions, they react 
to the effects that governmental actions have on them personally.

Economic interests are perhaps the most powerful preferences when it 
comes to people’s opinions. Virtually every American has an interest in the 
government’s role in the nation’s economy and strong preferences about tax 
rates and spending priorities. Given the enormous influence of the federal  
government in the economy, assessments of the president and the party in 
power often correspond to how well the economy performs.

Individuals’ attitudes toward government reflect other forms of self-interest 
as well. Laws affect families, civic and religious organizations, and communities. 
Zoning laws and urban redevelopment programs shape the nature of neighbor-
hoods, including the mix of commercial and residential housing and the density 
of low-income housing in an area. Family law affects how easy it is for families  
to stay together, what happens when they break down, and what rights and 
responsibilities parents have. Proposed changes in such laws bring immediate 
reaction from those affected.

Values. Much of what individuals want from their government is rooted in 
values about what is right or wrong—our philosophies about morality, justice, 
and ethics. Our value systems originate in many places—families, religion, ed u-
cation, groups, and so forth—and often determine our preferences in particular 
circumstances. For example, values of economic justice may shape preferences 
about whether and how government redistributes income. Americans generally 
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believe in equal opportunity, an idea that has driven our society to try to root  
out discrimination in employment, housing, and education, and to create a  
universal public education system. In some states, courts have cited this principle 
of equality to insist that the states try to equalize public school expenditures  
per pupil across districts.

Values also shape our notions of what is a crime and what is a suitable 
punishment. One of the most morally significant debates in American history 
focuses on capital punishment. Does the government have the right to take 
someone’s life if that person has taken the life of someone else? An ancient 
sense of justice seems to call for exactly that: an eye for an eye. Other ideas  
of morality speak against capital punishment. In addition, our values about  
government and its appropriate powers say that people must be protected 
against unrestrained and unpredictable governmental acts. The possibility of  
an error has led some to claim that the government should never have the power 
to take the life of an individual.

Our values also reflect established social norms—customs or principles—
of our community. What, for example, is marriage? One might consider it an  
economic convenience, as defined by laws that tie taxes and inheritance to  
marital status. Most people, however, hold more complex ideas of marriage, and 
those principles dictate whether they think that same-sex marriages ought to  
be allowed. Such norms change over time.

Origins of Individual Opinion

Foundational Factors
▪ Self-Interest: Individuals want government to take actions that will benefit them 

economically or in terms of their overall well-being.

▪ Values: Individuals have values about what is right and wrong, and these values 
affect their preferences about governmental policies.

▪ Socialization: Individuals learn opinions and attitudes from their family, their friends, 
their teachers and religious leaders, and others in their social groups and networks.

Political Ideology
▪ Most Americans describe themselves as conservative or liberal. These political 

ideologies include beliefs about the role of government, public policies, and 
which groups in society should properly exercise power.

Identity Politics
▪ Individuals identify with groups—including racial, religious, and gender groups. 

Policies that are beneficial to the group as a whole are viewed as good, and 
those that are harmful to the group are viewed as bad.

in
 brief

amgovb15_ptr_ch09_252-285.indd   257 14/11/18   7:23 pm



258  CHAPTER 9 PUBLIC OPINION AND THE MEDIA

At a societal level, conflicting values are particularly difficult to resolve. 
Unlike the case with economic interests, it is hard to bargain over differences 
based on fundamental principles of right and wrong. By the same token, there 
are many values that unite us. If Americans had few common values or per-
spectives, it would be very difficult for them to reach agreement on particular 
issues. Over the past half-century, political philosophers and political scientists 
have reflected on what those values are and have settled on three important  
precepts. Americans almost universally agree with (1) the democracy principle 
(that majority rule is a good decision rule), (2) the equal opportunity principle, 
and (3) the principle that the best government governs least.

Social Groups. Another source of political preferences is social groups. 
People use race, religion, place, language, and many other characteristics 
to describe and define themselves. These self-identifications are based on  
fundamental psychological attachments that go beyond self-interest and values, 
though they are often reinforced by our interests and values.

The process through which our social interactions and social groups affect 
our perspectives and preferences is called socialization. Most 18-year-olds 
already have definite political attitudes that they have learned from interactions 
with parents and grandparents, friends, teachers and religious leaders, and others 
in their social groups and networks. Of course, socialization does not end when 
one becomes an adult. We continue to learn about politics and what we should 
think about political questions from our family members, coworkers, and others 
we see and speak with daily.

Membership in a social group 
may affect individual opinion. 
For example, Catholics and 
other religious groups are more 
likely than the religiously  
unaffiliated to oppose abortion.

socialization
A process in which individuals 
take on their communities’ 
perspectives and preferences 
through social interactions.
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Socialization works in many ways. First, it is a means of providing infor-
mation about what is going on in the community and even in national politics. 
Socialization also takes the form of education or instruction. Parents teach 
their children how to think about a problem, how to decide what is a right or 
wrong choice or action, and even how to participate in politics. This is how we 
as humans have learned to survive and adapt. But it means that, by the time we 
are adults, we have already learned much about what we want government to  
do, what sorts of people we want in government, and even whether it is worth 
our while to participate.

Political Ideology
An ideology is a comprehensive way of understanding political or cultural  
situations. It is a set of assumptions about the way the world and society work 
that helps us to organize our beliefs, information, and reactions to new situa-
tions. It assigns values to different alternatives and helps us balance competing 
values. In the United States today, people often describe themselves as liberals or 
conservatives. Liberalism and conservatism are political ideologies that include 
beliefs about the proper role of government, about appropriate public policies, 
and about the proper groups to exercise power in society. In earlier times, the 
terms liberal and conservative were defined somewhat differently. As recently as 
the nineteenth century, a liberal was an individual who favored freedom from 
governmental control, whereas a conservative was someone who supported the 
use of governmental power and favored the continued rule of elites.

Today, in the United States, the term liberal has come to imply support 
for political and social reform; governmental intervention in the economy; the 
expansion of federal social services; stronger governmental efforts on behalf 
of the poor, immigrants, minorities, and women; and greater protections for  
consumers and the environment. In social and cultural areas, liberals generally 
support abortion rights and the rights of gay and transgender citizens and oppose 
governmental involvement with religious institutions and religious expression. 
In international affairs, liberal positions usually include support for arms control, 
for aid to poor nations, for limiting the use of American military force, and for  
the role of international organizations such as the United Nations. Of course,  
liberalism is not a rigidly unified belief system. For example, many individuals 
who view themselves as liberal have called for humanitarian intervention in  
the civil war in Syria, though such action would require the use of American  
military force.

By contrast, the term conservative today is used to describe those who  
generally support the social and economic status quo and favor markets as  
solutions to social and economic problems. Conservatives believe that a large and 
powerful government poses a threat to citizens’ freedom, and in the domestic 
arena they generally oppose the expansion of governmental activity and, in par-
ticular, governmental regulation of business. As for social and cultural positions, 

liberal
A person who generally 
believes that the government 
should play an active role  
in supporting social and 
political change, and generally 
supports a strong role for the 
government in the economy, 
the provision of social  
services, and the protection  
of civil rights.

conservative
A person who generally 
believes that social institutions 
(such as churches and corpo-
rations) and the free market 
solve problems better than 
governments do, that a large 
and powerful government 
poses a threat to citizens’ 
freedom, and that the appro-
priate role of government is to 
uphold traditional values.
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many conservatives oppose abortion and same-sex marriage, often on religious 
grounds. In international affairs, conservatism has come to mean support for 
maintaining the United States’ superpower military status and skepticism about 
international organizations and diplomacy.

Like liberalism, however, conservatism is far from a rigidly unified ideology.  
Some conservatives support many governmental social programs, and some 
oppose efforts to outlaw abortion. An important strain of conservatism has its 
roots in populism, which generally is isolationist in international affairs, favors 
limited powers of government, and is suspicious of elites. The real political world  
is far too complex to be seen in terms of a simple struggle between liberals  
and conservatives.

Many other ideologies exist besides liberalism and conservatism. Liberta-
ri ans, for example, seek to expand personal liberty above all other principles 
and to minimize governmental involvement in all aspects of the economy and  
society. Other ideologies seek a particular outcome (such as environmental  
protection) or emphasize certain issues (such as economic growth) and  
de-emphasize others (such as abortion). Communism and fascism, two ideolo-
gies that support governmental control of all aspects of the economy and soci-
ety, dominated politics in many European countries from the 1920s through the 
1940s. Political debate in the United States, however, has revolved around the 
division between liberals and conservatives for most of the last century.

Political scientists often think of liberal and conservative ideologies as  
anchors on a spectrum of possible belief systems. Specific values and interests 
might lead an individual to support many elements of one of these ideo logies but 
not all. The Pew Research Center offers just such a classification in its American 
Values Survey, conducted annually since 1987.9 The survey asks respondents about 
a wide range of political, social, and cultural preferences, behaviors, and beliefs. 
Classifying people this way, the Pew Research Center finds that most Americans 
are in fact fairly moderate—having as many conservative views as liberal views, 
and favoring more centrist, less extreme versions of both kinds.

Identity Politics
Ideology offers one lens through which people can see where their political 
interests and values lie. Identity provides an alternative simplification of the 
political world. Political identities are distinctive characteristics or group asso-
ciations that individuals carry, reflecting their social connections or common 
values and interests with others in that group. A harm or benefit to any individ-
ual with a given identity is viewed as a harm or benefit to all people with that 
identity. Common identities in politics include race and ethnicity, language, 
religion, and gender.

Identity politics is often zero-sum: if one group wins, another loses. The 
term identity politics is sometimes used today to refer to groups that have been 
oppressed and now seek to assert their rights. But the concept is much broader, 
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describing not just the situation of groups that have suffered harm but any  
group identity. In fact, political identity often has a positive side, as the glue that 
holds society together and as a basis for collective political action.10

Identity politics is quite obvious in the United States today. All citizens, and 
even many noncitizens, identify themselves as Americans. During international 
sporting competitions, therefore, we root for athletes representing the United 
States, and when those athletes win, as Americans we feel happy and proud. We 
may feel similarly when an American wins a Nobel Prize or makes a significant 
scientific discovery. The same is true of people from any country, who feel pride 
in the accomplishments of others from that country.

One of the most powerful political identities in the United States is  
political party. The authors of The American Voter (1960), a now classic work 
of political science research on the social and psychological foundations of 
voting behavior in the United States, characterize party identification as a 
stable psychological attachment usually developed in childhood and carried 
throughout one’s adult life. Party identifications are, of course, shaped by 
interests and values, as well as by current events, but partisanship also has 
deep roots in family, local culture, and other factors.

People commonly rely on their partisan identities in filtering information—as 
in, for example, deciding who won a presidential debate. Party identification also 
has a unique hold on voting behavior. Even after taking into account self-interest, 
moral values, and other identities, it remains one of the best predictors of how 
someone will vote.11 (See the discussion of party voting in Chapters 10 and 11.) 
This is not to say that party does not reflect ideological choices or self-interest. It 
does. But it is certainly also the case that party functions as a social identity.

People who hold a specific identity often express strong affinity for others  
of the same identity—for example, voting for someone of the same national  
background or ethnicity quite apart from, or in spite of, the sorts of laws that the 
particular politician promises to enact. Political scientists call this preference for 
people of the same identity “descriptive representation,” and it is an important 
subject in the area of race and elections.

The Voting Rights Act tries to protect African Americans, Hispanics, and 
other minority racial and ethnic groups against discriminatory electoral prac-
tices that prevent those voters from electing their preferred candidates. Since 
the act was passed in 1965, the percentage of members of Congress who are 
African American or Hispanic has increased from 1 percent (6 in 1965) to  
18 percent (97 in 2018). Race, gender, social class, and place all create strong 
identities that shape voting behavior.

People have a wide range of social, cultural, and political identities. Gender, 
race, and age or generation are especially obvious because of physical characteris-
tics, but religions, regions of the country, sexual orientations, occupations, and many 
other distinctive characteristics of people also function as identities. Americans 
have identities based on who they are, where they live, and how they live, and these 
identities can have a large impact on individuals’ preferences and political behavior.
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Race and Ethnicity. Racial and ethnic identities influence political attitudes. The 
United States is a racially and ethnically diverse country. Approximately 60 percent 
of people in the United States are whites who were born in the country. Within the 
native-born white population, there are a large variety of ethnic identities, usually 
tied to a country or culture in Europe from which their ancestors immigrated—Irish 
Americans, Italian Americans, Polish Americans, Jewish Americans, and so on.  
The remaining 40 percent of people in the United States consist of immigrants or  
of people who identify themselves as nonwhite or of non-European origin.

One in eight people in the United States was born in another country, and 
half of those foreign-born individuals are naturalized citizens, meaning they 
qualified for citizenship by meeting certain legal requirements. Eighteen per-
cent of people in the United States identify themselves as Hispanic; 13 percent 
identify themselves as Black or African American; 6 percent identify themselves 
as Asian. The Timeplot on pp. 264–5 shows immigration by continent of origin 
from the 1820s to the present. The strength of these identities and the relation-
ships among these groups shape political attitudes.

Perhaps the deepest racial fault line in American politics is between black 
and white people. The practice of slavery in the colonies and early American 
states created a deep, lasting divide in society between whites and blacks. 
That division is reflected in a staggering number of statistics, from wages and  
education levels to poverty levels to neighborhood integration to political  
ideals. For example, blacks and whites hold starkly different beliefs about 
the government’s responsibilities for providing shelter, food, and other basic 

necessities to those in need.12 The two groups also differ in 
their views of equality of opportunity in the United States, 
which can affect their support for policies that address 
perceived disadvantages (Figure 9.1).

Hispanics, now the largest ethnic or racial group in the 
United States, also have political opinions and attitudes 
that are distinctive from those of whites. For instance, 
in a 2014 poll, 60 percent of Hispanic voters approved of  
the Affordable Care Act, while 61 percent of non-Hispanic  
whites disapproved.13 In addition, Hispanic voters rou-
tinely identify immigration as one of their top concerns, 
while the issue ranks lower in priority among non- 
Hispanic white voters. Many Latinos oppose restrictive 
immigration laws even if they are not personally affected 
by them.

Hispanic and Latino political identities are often rooted 
in particular immigrant communities, such as Mexican 
Americans, Cuban Americans, and Puerto Ricans,14 and are 
strongly tied to particular issues.15 These differences have  
led to a diversity of opinion among Latinos on certain  
issues. Cuban Americans were long disproportionately 

Racial and ethnic identity 
influences political attitudes. 
Many Latinos oppose restrictive 
immigration laws, even if they 
are not personally affected by 
these laws.
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SOURCES: Gallup News, http://news.gallup.com/opinion/polling-matters/193586/public-opinioncontext-
americans-race-police.aspx; Pew Research Center, www.people-press.org/2017/10/05/4-race-immigration-and-
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figure 9.1

DISAGREEMENT AMONG BLACKS AND WHITES

analyzing 
the evidence
Although America’s system 
of legally mandated racial 
segregation ended nearly 
half a century ago, its effects 
continue to linger. In con-
temporary America, blacks 
and whites have different 
perspectives on race rela-
tions. Do you think that 
black–white differences have 
increased or decreased in 
the past few decades? Are 
these differences of opinion 
important?

Republican, while those of Mexican, Puerto Rican, and Central American  
descent identify more often as Democrats (Table 9.1).

That difference reflected Cuban Americans’ relationship with their  
homeland—many of them had left Cuba because of the Communist takeover 
there beginning in 1961—and the long-standing policy differences between  
the Republicans and Democrats over U.S. relations with Cuba. Interestingly, 
the difference had largely vanished by 2008; surveys during the presidential 
campaign found that Cuban Americans were nearly as Democratic as other 
Hispanic groups.
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The fastest-growing racial or ethnic group in the United States is Asian 
Americans. Over the past two decades the total number of Asian Americans  
has more than doubled, and since 1980 they have risen from 1 percent of the 
population to 6 percent. Asian Americans are even more diverse than Hispanics; 
they come from vastly different cultures and countries—from China to Indonesia, 
from Japan to Vietnam to India, from Pakistan to the Philippines. These groups 
are often treated as having a common Asian identity, when in fact they are rooted 
in many different cultures. They have become part of American culture in their 
own distinctive ways.16 As their numbers grow, Asian Americans are becoming a 
new political identity and voice in U.S. politics.

Gender. Men and women hold differing political opinions as well. Women tend 
to be less militaristic than men on issues of war and peace and more supportive 
of measures to protect the environment and of governmental social and health 
care programs (Table 9.2). Perhaps because of these differences on issues, women 
are more likely than men to vote for Democratic candidates, whereas men have 
become increasingly supportive of Republicans.17

This tendency for men’s and women’s voting to differ is called the gender 
gap. The gender gap in voting first became evident in the 1980 election and has 
persisted, averaging about 8 percentage points. In the 2016 presidential election, 
Hillary Clinton became the first female major-party candidate. The gender gap 

gender gap
A distinctive pattern of  
voting behavior reflecting the 
differences in views between 
women and men.
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was the widest of any presidential election: she won 54 percent of the votes of 
women, but only 41 percent of the votes of men.

Why the gender gap emerged roughly 40 years ago and persists today is 
something of a puzzle. Despite speculation that it is rooted in reproductive 
rights and abortion politics, a Pew Research Center poll from 2017 indicates  
little or no opinion gap between men and women on the abortion issue.18 
Rather, the gender gap appears more attributable to differences in wages and 
life experience; to the efforts of Democrats to reach out to women; to other 
differences between the ways that men and women are treated in the eco nomy 
and society; and to women’s shared objective of ensuring equal treatment  
for all women.19

Religion. Religion shapes peoples’ values and beliefs, and thus political  
ideologies, but it also serves as a strong source of political identity quite apart 
from the values at play. One of the clearest examples was the decades-long 
attachment of Catholics to the Democratic Party, which began in 1928 with  
the Democrats’ nomination of Al Smith for president, the first Catholic  
nominated for the office by a major party. When Democrat John Kennedy  
became the country’s first Catholic president in 1961, that bond was  
strengthened.20 The lesson of the Kennedy election is clear: people are  
much more likely to vote for candidates of their own religion, even after 
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controlling for ideology, party, and other factors. This pattern held true for 
born-again Christians and Jimmy Carter in 1976, and for Mormons and Mitt 
Romney in 2012.

Geography. Where we live also molds our sense of identity, affecting character-
istics such as accent or mode of dress. People in different regions of the country, 
or even specific states, often strongly identify with others in the same region or  
state and are thus more likely to trust and to vote for someone from that back-
ground. In addition, some people hold negative stereotypes of those from particular 
regions or states. An unfortunate consequence of the Civil War is a lasting discom-
fort that many people from the North and South still feel around one another— 
and that conflict was more than 150 years ago. To this day, Americans dispute  
the symbols of the Civil War, such as whether a southern state should have a  
Confederate battle flag as part of its state’s symbol or flying over the statehouse.

Other geographic identities are tied to the type of community one lives in (or 
prefers to live in). The division between those in urban and rural areas often reflects 
self-interest; for instance, people from states with predominantly agricultural eco-
nomies express stronger support for government farm subsidies. But geography also 
reflects different ways of living, and we tend to identify with people who live like 
us. Such differences are cultural. Where we shop, what restaurants we go to, what 
we like to do in our spare time, and so forth—all are aspects of local culture that  
shape our identification with others of similar backgrounds and ways of living.

Residential segregation can also strengthen other aspects of identity poli-
tics. Many Americans tend to live, by choice or not, in neighborhoods separated 
according to income (which might strengthen social-class identities) and accord-
ing to race and ethnicity (which reinforces those identities). Those who live in 
highly segregated neighborhoods have much stronger identification with their 
own racial groups and also much stronger prejudices against other groups.21

table 9.1

CHANGING PARTY AFFILIATION IN THE LATINO COMMUNITY

2004 2008 2012 2016

BACKGROUND
DEM. 

(%)
REP. 
(%)

DEM. 
(%)

REP. 
(%)

DEM. 
(%)

REP. 
(%)

DEM. 
(%)

REP. 
(%)

Cuban 17 52 53 20 51 37 35 37

Mexican 47 18 50 18 64 18 43 14

Puerto Rican 50 17 61 11 74 10 53 11

SOURCES: 2004–12: Pew Hispanic Center, www.pewhispanic.org (accessed 11/13/14); 2016: Stephen 
Ansolabehere and Brian Schaffner, https://dataverse.harvard.edu/dataset.xhtml?persistentId5doi:10.7910/
DVN/GDF6Z0 (accessed 1/29/18).

analyzing 
the evidence
Members of America’s Latino 
community share a linguistic 
heritage, but they are not 
politically homogeneous. 
What factors might account 
for these differences? Why 
might so many Cuban 
Americans have changed 
their party allegiance 
between 2004 and 2008?
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Out-groups. Some groups are defined not by who they are but by who they are 
not; they are the out-groups in society. Often members of an out-group are clearly 
identifiable, leading to systematic discrimination against or persecution of them. 
When this treatment is intense and long-lasting, the out-group can develop a dis-
tinctive psychology. Social psychologist James Sidanius argues that more numer-
ous groups in all societies systematically discriminate against less numerous 
groups, whose members therefore develop a common identity and come to see 
their own situation in the treatment of others of their group.22 Writing about the 
psychology of African Americans in the United States, Professor Michael Dawson 
calls this perception the “linked fate” of African Americans.23

Political, social, and economic discrimination is not limited to race and eth-
nicity. As we discussed in Chapter 4, the United States has witnessed struggles 
for equity for many different groups, including women, Catholics, Jews, gays, 
divorced fathers, and even urban residents. In all of these cases, members of 
the group had to assert themselves politically to establish or protect their rights 
to property, to voting, or to equal protection under the laws. Because it is diffi-
cult for those without full political rights to work inside the legislative process, 

table 9.2

DISAGREEMENTS AMONG MEN AND WOMEN 
ON ISSUES OF WAR AND PEACE

APPROVE OF ACTION (%)

GOVERNMENTAL ACTION MEN WOMEN

Send U.S. ground troops to fight Islamic 
militants in Iraq and Syria (2015)

52 41

Use U.S. missile strikes against Syria (2013) 43 30

Use U.S. troops to attack a 
terrorist camp (2012)

71 55

Withdraw troops from Iraq (2008) 70 52

Use U.S. troops to intervene in a 
genocide or civil war (2008)

53 42

Go to war against Iraq (2003) 66 50

Broker a cease-fire in Yugoslavia instead 
of using NATO air strikes (1999)

44 51

Go to war against Iraq (1991) 72 53

SOURCES: Gallup polls, 1991, 1993, and 1999, www.gallup.com/home.aspx; Washington Post, 2003, www.
washingtonpost.com/politics/polling; Cooperative Congressional Election Study, 2008 and 2012, projects.
iq.harvard.edu/cces/home; Langer Research, 2013, www.langerresearch.com; Pew Center, 2015, www.people-
press.org. 
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these people often had to pursue outsider strategies, including protests, propa-
ganda, and lawsuits. They had been denied rights because they were treated as 
a class or group, and their identity was the target of discrimination. That same 
identity, however, served as a source of power, leading these groups to organize 
and to defend their political rights and identities.

KNOWLEDGE AND INSTABILITY 
IN PUBLIC OPINION
People are constantly confronted with new political events, issues, and person-
alities as they watch television, browse the web, talk to friends and family, or 
read newspapers and magazines. In our democracy, we expect every citizen to 
have views about how current issues should be addressed and who should be 
entrusted with political leadership, and we expect people to cast informed votes 
about what government ought to do. Issues, however, come and go, and people 
are continually learning about new ones.

Political Knowledge and Democracy
Some Americans know quite a bit about politics, and many hold opinions on a 
variety of issues. Few Americans, though, devote sufficient time, energy, or atten-
tion to politics to really understand or evaluate the many issues that face us. Since 
the advent of polling in the 1930s, studies have repeatedly found that the aver-
age American appears to know little about current events or even basic facts of  
American government.24

Why do people seem to know so little, and how might low levels of informa-
tion about current events and political institutions affect the long-run health of 
democracy? Attending to the daily goings-on in Washington or the state capital or 
city council means spending time, and often money as well, to collect, organize, 
and digest political information.25

Because individuals also anticipate that even political actions they take 
that are based on being well-informed will rarely make much difference, they 
may feel it makes more sense to remain ignorant. That is, they may find it more  
profitable to devote their personal resources—particularly their time—to more 
narrowly personal matters. Of course, because some kinds of information take 
little time or money to acquire, such as sound bites from television news shows 
or tweets from politicians, many people become partially informed. But detailed 
knowledge is rare.

Precisely because becoming truly knowledgeable about politics requires a 
substantial investment of time and energy, many Americans gain political infor-
mation and make political decisions by using shortcuts, labels, and stereotypes, 
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rather than by following current events closely. One “inexpensive” way to become 
informed is to take cues from trusted others—the local minister, the television 
commentator or newspaper editorialist, an interest group leader, friends, and  
relatives.26 A common shortcut for political evaluation and decision making is  
to assess new issues and events through the lenses of one’s general beliefs and 
orientation. Thus, if a conservative learns of a plan to expand federal social  
programs, she might express opposition without needing to pore over the  
proposal’s details.

These shortcuts are handy, but not perfect. Taking cues from others may 
lead individuals to accept positions that they would reject if they had more 
information. And general ideological orientations can be imprecise guides to 
decision making on concrete issues. For example, what position should a liberal 
take on immigration? Should he favor keeping the United States’ borders open to  
poor people from all over the world, or be concerned that open borders create 
a pool of surplus labor that permits giant corporations to drive down the wages 
of American workers? Many other issues defy easy ideological characterization.

Although understandable and perhaps inevitable, widespread inattention to 
politics weakens American democracy in two ways. First, those who lack political 
information often do not understand where their political interests lie and thus 
do not effectively defend them. Second, the large number of politically inattentive 
or ignorant individuals means that public opinion and the political process can be 
more easily manipulated by institutions and forces that want to do so.

Instability in Opinion
On most issues and political attitudes, there is great stability to public opinion 
in the United States. What people want government to do on specific issues 
and whom they want to have in charge usually changes little from election to 
election. For example, party identification for a large portion of the American 
public remains stable for life, as do notions of what is right and wrong, racial 
and ethnic identities, gender identities, and other cultural identities that are 
formed early in life. Our occupations and educational levels also shape our 
economic interests, which tend to be constant throughout our adult lives. 
Interests, identities, and values, in turn, influence attitudes about when and 
how government should act.

But at times in history, the majority of Americans’ opinions have changed 
dramatically and rapidly. Between 1945 and 1965, public opinion about federal 
action to promote racial equality swung from majority opposition to majority 
support for the Civil Rights Act and the Voting Rights Act, as well as for inte-
gration of public schools and transit systems. And since the mid-1990s, there 
has been a near about-face in public attitudes toward same-sex marriage. In 
1996, Congress passed the Defense of Marriage Act, which, for the purpose of 
federal benefits, defined marriage as a union between one man and one woman. 
A CNN/USA Today/Gallup poll in 1996 showed that 68 percent of Americans 
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opposed same-sex marriage and only 27 percent supported it. In 2017, a Pew 
poll found that those numbers had shifted to 62 percent of Americans in support 
of same-sex marriage and 37 percent in opposition.27

In both cases, public attitudes changed greatly within the span of one or two 
decades. How and why does such dramatic change occur? In part, the answer 
lies in the evolving positions of the political parties and the public conversa-
tions of political elites such as party leaders and candidates, prominent figures 
in the media, and other celebrities. As elites debate an issue, the public often  
follows their cues and shifts sides. In the 2016 presidential campaign, for exam-
ple, Donald Trump introduced into the political conversation proposals to 
sharply restrict immigration (such as a temporary ban on Muslim immigration)  
and to curtail free-trade policies. By putting these issues on the agenda, he  
caused people to develop opinions about them—or to change or begin to express 
their previous opinions. As the public learns about an issue, the implications of 
governmental action or inaction become clearer.

SHAPING OPINION: POLITICAL LEADERS, 
PRIVATE GROUPS, AND THE MEDIA
The fact that many Americans pay little attention to politics and lack even basic 
political information creates opportunities to influence how the public thinks. 
Although direct efforts to manipulate opinion often don’t succeed, three forces 
play especially important roles in shaping opinion. These are the government; 
private groups, including those backed by politically active billionaires like the 
Koch brothers and Tom Steyer; and the news media.

Government and Political Leaders
All governments attempt, to a greater or lesser extent, to influence their citizens’  
beliefs. But the extent to which public opinion is affected by governmental  
public-relations efforts is probably limited. Despite its size and power, the  
government is only one source of information in the United States, and very  
often, its claims are disputed by the media, by interest groups, and at times by 
opposing forces within the government itself.

Often, too, governmental efforts to manipulate public opinion backfire when 
the public is made aware of them. Thus, in 1971, such efforts to build popular 
support for the Vietnam War were hurt when CBS News aired its documentary 
The Selling of the Pentagon, which purported to reveal the techniques, including 
planted news stories and faked film footage, that had been used to misrepresent 
the government’s activities in Vietnam. These revelations undermined popular 
trust in all governmental claims.
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After he assumed office in 2001, President George W. Bush asserted that 
political leaders should base their programs on the public interest rather than 
the polls. However, Bush still relied on a low-key polling operation, sufficiently 
removed from the limelight to allow the president to renounce polling while  
continuing to make use of survey data.28 At the same time, the Bush White House 
developed an extensive public-relations program to bolster popular support for 
the president’s policies and even tried to sway opinion in foreign countries.

President Obama, seeking to maintain the political momentum from his 2008 
election campaign, attempted to use social media to generate the same enthu-
siasm about his legislative agenda. The Obama White House maintained a newsy 
website, a blog, a YouTube channel, a Facebook page, and a Twitter account, 
but the low level of actual engagement with the public drew criticism. Each of 
these new media was used like the old media—to talk at people rather than with 
them, to disseminate information to reporters rather than answer their questions. 
Indeed, many White House reporters felt that the Obama press office was less 
accessible than its predecessors’.29

Social media, however—especially Twitter—have continued to connect the 
public with politicians in more direct ways. In the 2016 presidential primary  
elections, social media proved to be one of Donald Trump’s most distinctive  
campaign advantages over his Republican opponents. By the end of the primary 
season, Trump had 10.7 million Twitter followers, while Senators Marco Rubio 
and Ted Cruz each had 1.5 million followers, and Ohio governor John Kasich had 

Influences on Public Opinion

Government
Political leaders try to present their initiatives and accomplishments in a positive 
light and to generate positive media coverage. However, their claims are often  
disputed by the media, interest groups, and opposing forces within the government.

Private Groups
Interest groups work to draw attention to issues and ideas that will further their 
cause.

The Media
The mass media are Americans’ main source of information about government and 
politics. They influence opinion by bringing attention to particular issues (the  
agenda-setting effect), priming the public to take a certain view of a political actor, 
and framing issues and events in a certain way.

in
 brief
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only 400,000. Once in office, President Trump continued to rely on Twitter as a 
way to talk around the mainstream media and put his own stamp on the news.

Private Groups
The ideas that become prominent in political life are also developed and spread 
by important economic and political groups seeking to advance their causes. In 
some instances, private groups espouse values in which they truly believe, in 
the hope of bringing others over to their side—as in the campaign that resulted 
in the Partial-Birth Abortion Ban Act of 2003 and in current legislation propos-
ing to ban all abortions after 20 weeks of pregnancy. Proponents believed that 
prohibiting particular sorts of abortions would be a first step toward eliminat-
ing all abortions—something they view as a moral imperative.30

In other cases, groups promote principles that are designed mainly to further 
hidden agendas. One famous example is the campaign to outlaw cheap, imported 
handguns—the so-called Saturday night specials—that was covertly financed by 
American manufacturers of more expensive firearms. The campaign’s organizers 
claimed that cheap handguns posed a grave risk to the public, but the real goal  
was to protect the economic well-being of the domestic gun industry. A more 
recent example is the campaign against the alleged “sweatshop” practices of some 
American companies that manufacture products in less developed countries. This 
campaign is financed mainly by U.S. labor unions seeking to protect their mem-
bers’ jobs by discouraging American firms from manufacturing products abroad.

Typically, ideas are best marketed by groups with access to finan-
cial resources and to institutional support. Thus, the development and  
promotion of conservative ideas in recent years have been greatly facilitated 

Social media such as Twitter 
connect the public with  
politicians in more direct ways. 
As a candidate and as president, 
Trump has used Twitter to put 
his own stamp on the news.
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by the millions of dollars that corporations and business organizations, such as 
the U.S. Chamber of Commerce and the Public Affairs Council, spend each year 
on public information and “issues management.” In addition, businesses have 
contributed heavily to such conservative research institutions as the Heritage 
Foundation, the Hoover Institution, and the American Enterprise Institute.31

Although they usually lack access to financial assets that match those available to 
their conservative opponents, liberal intellectuals and professionals have ample orga-
nizational skills, access to the media, and practice in communicating and using ideas. 
During the past four decades, the chief vehicle through which they have advanced 
their ideas has been public interest groups, organizations that rely heavily on volun-
tary contributions of time and effort from their members. Such groups include Common 
Cause, the National Organization for Women, the Sierra Club, Friends of the Earth, 
the Union of Concerned Scientists, and Physicians for Social Responsibility.32

The Policy Principle box on p. 274 explores how political elites in govern-
ment and business and advocacy groups have influenced public opinion on  
climate change.

The Media
The communications media are among the most powerful forces operating 
in the marketplace of ideas. Most Americans say that their primary source of 
information about public affairs is news media—newspapers, television, radio, 
and internet news providers. Alternative sources are direct contact with politi-
cians, communications from groups and organizations, and conversations with 
other individuals, such as family members or coworkers. Certainly, few people 
actually go to Washington to find out what’s going on in American politics, 
and the broad public access to media outlets dwarfs the number of households 
that receive direct mail from organizations and elected officials. Personal con-
versation is also an important source of information, but people tend to avoid 
controversial political topics in casual conversation.

The mass media, as the term suggests, can be thought of as mediators. They 
are the conduits through which information flows. Through newspapers, radio, 
television, magazines, and the internet, we can learn about what’s going on in the 
world and in our government. As we will see in the following section, providing 
this opportunity to learn about the world and about politics is the most important 
way in which the media contribute to public opinion.

THE MEDIA AS AN INSTITUTION
People rely on the media, rather than other sources of information, to find 
out what’s going on in politics and public affairs because it is easy to do so. 
Almost every community has a newspaper, an increasing number of which 
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the policy principle
PUBLIC OPINION ON CLIMATE CHANGE

The federal government’s role in environmental  
conservation stretches back to the early 1900s, with 
the creation of the National Park Service and other 

efforts to preserve natural beauty. In the 1970s, environ-
mental policy become a major component of federal 
action, with new laws enacted under both Democratic and 
Republican administrations. Yet in the years since, as new 
scientific research has provided clearer evidence related 
to environmental hazards, conflicts have emerged over the 
government’s proper role in protecting the environment.

As scientists have learned more about the effects 
of human activity on the climate, the issue of climate 
change has risen on the national agenda—with an ex-
pected impact on public opinion as well. According to 
Gallup polls, in 1997 only 48 percent of Americans agreed 
that global warming was already occurring, but by 2017, 
62 percent of respondents agreed with this statement.1

However, these changes may seem modest, given the 
growing scientific consensus on this question. Sociolo-
gists Riley E. Dunlap, Aaron McCright, and Jerrod Yarosh 
emphasize that these modest changes in the aggregate 
do not tell the whole story. Instead, they call attention to 
what they refer to as “the political divide on climate  
change.”2 In 2017, 77 percent of Democrats agreed that  
climate change was already occurring, compared to only  
41 percent of Republicans—a gap of 36 percentage points. In 
1997, the gap between Democrats and Republicans on this 
question was only 4 percentage points. What happened?

Policy makers and researchers have undertaken 
efforts over the past two decades to inform the public 
about climate change, but there has been growing skep-
ticism of these messages from the political right, while 
Democrats are more likely to trust this news than they 
were in the past. Part of the explanation for this pattern 
appears to be that polarization on climate change is 
not really about climate change, but simply reflects the 
broader trend of party polarization in American politics.

Indeed, despite a history of bipartisanship on environ-
mental issues, elected officials and interest groups today 
are even more polarized on the issue than the general 
public is. As elites send a clear signal that climate change 
is a partisan issue, partisans among the public have shifted 
their views to align with the elected officials in their party.

The partisan gap in public opinion reached its height 
following the active involvement of the Obama adminis-
tration in the 2016 Paris Agreement on climate change, a 
comprehensive international agreement signed by all  
193 UN member countries and ratified by 178 as of June 
2018. Many Democratic politicians heralded the agree-
ment as a historic achievement, while many Republican 
elected officials expressed skepticism about the exis-
tence of climate change and argued that the treaty  
imposed unfair burdens on American companies. The issue 
is no less controversial today as the Trump administration 
undertakes the complicated multiyear process of with-
drawing the United States from the Paris Agreement.

The case of climate change illustrates some of the 
limits of public opinion in shaping policy. In fact, the prefer-
ences of the American public are often at odds with those 
of the organized interests that will bear the burdens of gov-
ernmental regulations. Nowhere have these conflicts been 
more acute, and the challenges of large-scale collective ac-
tion more apparent, than in the debate over climate change.

THINK IT THROUGH

1. If elites in government and organized groups shape 
public opinion on climate change (or other issues), what 
are the implications for representative government?

2. If a majority of Americans (62 percent in 2017)  
believe that climate change is occurring, is this a 
good reason for the United States to commit to the 
Paris Agreement? Why or why not?

1  Lydia Saad, “Global Warming Concern at Three-Decade High in U.S.,” Gallup, March 14, 2017, http://news.gallup.com/poll/206030/global-warming-concern-
three-decade-high.aspx.

2  Riley E. Dunlap, Aaron M. McCright, and Jerrod H. Yarosh, “The Political Divide on Climate Change: Partisan Polarization Widens in the U.S.,” Environment: 
Science and Policy for Sustainable Development 58, no. 5 (2016): 4–23.

Protest against the decision to withdraw from the Paris 
Agreement in 2018.
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appear online in addition to or instead of in print. More households in the 
United States have television than have indoor plumbing, and the availability of  
television news has expanded tremendously in recent decades.

In the 1960s, there were only three television news outlets—CBS, NBC, and 
ABC. They broadcast evening and nightly national news programs and allowed a 
half-hour slot for news from local affiliates. The rise of cable television in the 1980s 
brought a 24-hour news station, Cable News Network (CNN); expanded news  
programming through the Public Broadcasting System (PBS); and a network devoted 
exclusively to airing proceedings of Congress and government agencies, C-SPAN. 
Other important competitors to the “big three” networks eventually emerged, 
including Fox and the Spanish-language networks Univision and Telemundo. Today, 
there is no shortage of televised news programming available at all hours.33

Technological innovations continue to push change in political communi-
cation in the United States. As of 2017, almost 80 percent of Americans use the 
internet.34 Traditional media—from the United States and around the world—
have moved much of their content online, often providing it for free. The internet 
has also brought new forms of communication, most notably blogs and Twitter,  
which provide a platform for anyone to have a say. Several websites, such as  
Google News and RealClearPolitics, compile and distribute news stories and opi-
nion pieces from many electronic sources. The highly competitive contemporary 
media environment has radically changed the flow and nature of communication 
in the United States and the availability of information to the public.

Types of Media
Americans obtain their news from three main sources: broadcast media (radio 
and television), print media (newspapers and magazines), and, increasingly, the 
internet. Each of these sources has distinctive institutional characteristics that 
help to shape the character of its coverage of political events.

Broadcast Media. Television news reaches more Americans than any other 
kind of news source. Tens of millions of individuals watch national and local 
news programs every day. Even in the era of digital news, the most frequented 
sources of news online are the websites of ABC, CBS, NBC, CNN, and Fox News 
(with people often going to these sites indirectly via social media). Television 
news, however, covers relatively few topics and in little depth. More like a series 
of newspaper headlines connected to pictures, it alerts viewers to issues and 
events but does little else.

The 24-hour cable news stations, such as CNN, offer more detail and commen-
tary than the networks’ evening news shows. In 2003, for example, CNN, Fox, and 
MSNBC provided 24-hour coverage of the start of the war in Iraq, including on- 
the-scene reports, expert commentary, and interviews with government officials. In 
this instance, the depth of coverage by these networks rivaled that of print media. 
Normally, cable news networks offer more headlines than analysis; nevertheless, 
cable television continues to grow in importance as a news source (Figure 9.2).
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Radio news is essentially a headline service without pictures. Usually devot-
ing five minutes per hour to news, radio stations announce the day’s major events 
with little detail. News stations such as WTOP (Washington, D.C.) and WCBS 
(New York City) generally repeat the same stories each hour to present them  
to new listeners.

Radio talk shows have also become important sources of commentary and 
opinion. Numerous conservative radio hosts, such as Rush Limbaugh, have huge 
audiences and have helped mobilize support for conservative political causes and 
candidates. Liberals have had less success in talk radio and complain that biased 
radio coverage has hurt them in elections.

In recent years, much news content, especially of local news, has shifted 
away from politics toward “soft news”—focusing on celebrities, health tips,  
consumer advice, and other topics more likely to entertain than enlighten. Even 
much political coverage is soft. For example, in the 2016 presidential campaign, 
when Donald Trump held a press conference in which he promoted one of his 
golf courses, his winery, “Trump steaks,” and “Trump water,” he drew significant 
media attention at the expense of other candidates.

Print Media. Newspapers remain an important source of news, even though 
they are not most Americans’ primary news source. Also important are magazines 
of opinion and analysis such as the Economist, the New Republic, and the National 
Review, whose relatively small readership includes many politically influential 
Americans. Two other periodicals—the Hill and Roll Call—are important sources 
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of political news for Washington insiders such as members of Congress, congres-
sional staffers, and lobbyists.

Although the print media have a smaller audience than their cousins in 
broadcasting have, it is an audience that matters. The broadcast media rely on 
leading newspapers such as the New York Times and the Washington Post to set 
their news agendas. The broadcast media do very little actual reporting; they  
primarily cover stories that have been first reported by the print media. One 
might almost say that if an event is not covered in the New York Times, it is not 
likely to appear on the CBS Evening News. An important exception is “breaking” 
news, which broadcast media can carry as it unfolds or soon after, while the print 
media must catch up later.

Today, however, the newspaper industry is in serious economic trouble. 
Online competition has dramatically reduced newspapers’ revenues from 
traditional print advertising, such as retail, “help wanted,” and personal ads. 
Newspaper advertising revenue has dropped by more than 60 percent over the 
past decade—from $50 billion in 2006 to less than $20 billion in 2017—despite 
a rise in revenue from papers’ own online advertising.35 Facing serious finan-
cial difficulties, some papers have closed (such as the Rocky Mountain News 
in Denver) or switched to an online format only (such as the Seattle Post- 
Intelligencer). And in 2013, the Graham family, which had owned the  
Washington Post for three generations, surprised the industry by announcing 
the sale of the paper to Jeffrey Bezos, founder and CEO of Amazon.com.

All these changes signal a wider transformation of print media that may leave 
the country with few or no print newspapers—the traditional “press”—in the 
future. The great unknowns are whether the newspapers can somehow reverse 
that trend and whether online venues, such as social media, blogs, or news  
apps for mobile devices, can adequately replace print newspapers, especially in 
providing news about state and local politics and public affairs.36

The Internet. The internet combines the depth of print media coverage with 
the timeliness of television and radio, but it goes much further. Internet news 
providers have become significant competitors to traditional media outlets, and 
most daily newspapers and television outlets—such as the Wall Street Journal and 
the New York Times, CNN and Fox News—also sponsor websites through which 
they attract audiences to their traditional media. Viewers see content that resem-
bles a traditional newspaper article or headline news on a television broadcast, 
but can choose which stories or items to click on for the full content, including 
video and audio material not available in a print paper.

Unlike a print newspaper, which is wholly new every day, a website can keep 
important stories up for many days, and most websites focusing on news also 
contain easily searchable archives. Besides those sponsored by traditional print 
or broadcast media, other news sites have emerged, some of which function as 
aggregators, accumulating news on a given topic from many different sources. 
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Perhaps the most powerful aggregator is Google, whose news service compiles 
information from outlets as different as the Wall Street Journal and Al Jazeera, 
Reuters and the Associated Press, and the Lebanon Daily Star and Shanghai Daily.

More specialized sites, like BuzzFeed, Politico, and the Huffington 
Post—three of the most frequently visited sites for news online—offer a wide  
range of content, including commentary and analysis in addition to reporting. 
Some sites provide more focused content. For instance, Slate.com specializes 
in commentary, and Cook Political Report, in analysis. Podcasts represent one 
of the fastest-growing ways that people receive programs, including the news. 
From 2008 to 2018, the percentage of adults in the United States who said 
they had listened to a podcast in the previous month grew from 8 percent to 
26 percent.

Social media have also transformed online provision of the news by  
changing how news information is distributed, how it is generated, and even 
what form and format it takes. Both Facebook and Twitter have contributed 
to political mobilization by creating virtual social networks where groups of  
like-minded individuals can quickly and easily share information. In 2016, a 
majority of American adults—62 percent—said they got news on social media.37 
The Analyzing the Evidence section on pp. 280–1 explores where Americans get 
news about politics.

In addition, social media provide a platform for political candidates, elected 
officials, and government agencies, which have been quick to adopt Facebook and 
Twitter as ways to communicate with their supporters or the public without the 
editorial filters of newspapers or radio or television stations and to provide them 
with a continuous feed of new information. Obama was the first American presi-
dent to use social media extensively in his 2008 campaign for president. During 
the 2012 and 2016 presidential campaigns, the internet was the candidates’ 
medium of choice. In 2016, Hillary Clinton kicked off her presidential campaign  
with a YouTube video. Both she and Donald Trump made particular use of  
Twitter, with their campaigns often tweeting multiple times a day.

The immediacy of Twitter feeds, in which anyone experiencing an event 
can provide reactions and reports in real time without editorial filters, is par-
ticularly attractive to government offices and politicians seeking to distribute 
information and commentary. For example, during the hunt for the bombers 
of the Boston Marathon in 2013, local police departments posted moment- 
to-moment tweets to keep the public informed about their actions and any 
immediate danger.

The internet differs from traditional media outlets in another important 
way: it enables people to get involved directly. Individual citizens can now more 
easily help create the news and interpret it. Most news sites provide space for 
people to post their own photos, videos, and blogs of events, and those at the 
scene of a crime, natural disaster, or important political event can often provide 
more coverage of the story (and sometimes even better and faster coverage) than 
a reporter can.

amgovb15_ptr_ch09_252-285.indd   278 14/11/18   7:23 pm



THE MEDIA AS AN INSTITUTION  279

Regulation of the Media
In most countries, the government controls media content 
and owns the largest media outlets. In the United States, the 
government neither owns nor controls the communications 
networks, but it does regulate content and ownership of the 
broadcast media.

Broadcast Media. American radio and television are regu-
lated by the Federal Communications Commission (FCC), an 
independent agency. Radio and TV stations must renew their 
FCC licenses every five years. Through regulations prohibit-
ing obscenity, indecency, and profanity, the FCC has tried to 
keep stations from airing explicit material between 6 a.m. and 
10 p.m., the hours when children are most likely to be in the 
audience, though it has enforced these rules haphazardly.

For more than 60 years, the FCC also aimed to regulate and promote com-
petition in the broadcast industry, but in 1996, Congress passed the Telecommu-
nications Act, a broad effort to eliminate most regulations in this area. The act 
loosened restrictions on media ownership and allowed for telephone companies, 
cable television providers, and broadcasters to compete for the provision of tele-
communications services. Following passage of the act, several mergers between 
telephone and cable companies and among different segments of the entertain-
ment media produced a greater concentration of media ownership.

The federal government has used its licensing power to impose several  
regulations that can affect the political content of radio and TV broadcasts. The 
first is the equal time rule, under which broadcasters must provide candidates 
for the same political office equal opportunities to communicate their messages 
to the public. The second regulation is the right of rebuttal, which requires that 
broadcasters give individuals the opportunity to respond to the airing of personal 
attacks on them. Beyond these rules, the government does very little to regulate 
media in the United States.

Freedom of the Press. Unlike broadcast media, print media are not subject 
to federal regulation. Indeed, the great principle underlying the federal govern-
ment’s relationship with the press is the prohibition against prior restraint, 
or censorship. Beginning with the landmark 1931 case of Near v. Minnesota, the 
U.S. Supreme Court has held that, except under the most extraordinary circum-
stances, the First Amendment prohibits government agencies from trying to  
prevent newspapers or magazines from publishing whatever they wish.38

Even though newspapers and magazines may not be restrained from  
publishing whatever they want, they may be subject to penalties after doing so. 
Historically, the law of libel has provided that publications found to have printed 
false and malicious stories can be compelled to pay compensation to those  
whose reputations they harm. Over time, however, American courts have greatly 

The sheer number of news outlets has ensured that 
different perspectives are well represented in the 
media. Popular political commentators such as Sean 
Hannity and Rachel Maddow, for example, offer clear 
conservative and liberal viewpoints, respectively.

equal time rule
An FCC requirement that 
broadcasters provide  
candidates for the same  
political office an equal  
opportunity to communicate 
their messages to the public.

right of rebuttal
An FCC requirement that 
broadcasters give individuals 
the opportunity to respond to 
the airing of personal attacks 
on them.

prior restraint
An effort by a government 
agency to block publication 
of material by a newspaper or 
magazine; censorship.
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1 Aaron Smith, www.pewinternet.org/2015/04/01/us-smartphone-use-in-2015 (accessed 5/27/2016).

Where Do Americans 
Get News about Politics?
Contributed by Rasmus Kleis Nielsen, University of Oxford

Most of political life is distant from our own 
personal experience and social circles. Thus 

when we know something about a recent inter-
national summit, a deal made in Congress, or a 
war abroad, it is usually because someone cov-
ered it as news.

How people get news, however, is changing 
and varies across generations. Throughout the 
twentieth century, news media were Americans’ 
number one source of information about politics. 
Traditionally, newspapers have produced the 
most detailed and extensive coverage, and tele-
vision has reached the widest audiences and was 
for several decades the most important source of 
news for many.

The development and spread of digital media 
from the 1990s onward has changed the news 

media landscape. Newspapers have seen declin-
ing readership, make less money, and therefore 
invest less in news production. Television audi-
ences have been more stable but are increas-
ingly made up of older people. Younger people 
increasingly get news online.

By 2015, 85 percent of all Americans used 
the internet and 64 percent had a smartphone.1 

Among people who are online, digital media have 
now overtaken television as the most important 
sources of news. In 2015, 43 percent of Ameri-
can internet users named digital sources as their 
most important sources of news, compared to 
40 percent who named television and 5 percent 
who named printed newspapers.

analyzing the evidence
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SOURCE: Surveys of Consumers, www.sca.isr.umich.edu/tables.html (accessed 12/15/2017); and author’s compilation.

There are clear generational differences in how 
people get news. Older Americans rely far more 
on traditional media, such as television, than 
do younger people, who mostly get news on-
line. For some people, getting news online is 
about going directly to the websites and apps 
of news organizations, whether newspapers 

like the New York Times, broadcasters like NBC, 
or digital-only news sites like HuffPost. But for  
many, online news is increasingly accessed via 
digital intermediaries like search engines, mes-
saging apps, and social media. In 2015, 11 percent 
of American internet users named social media 
their main sources of news.

The graph above shows that some social media, 
such as Twitter, are often directly linked with 
news. In contrast, people mostly visit Facebook 
for other reasons but often stumble upon news 
when on the site. A changing media environ-
ment has sometimes been associated with the 

rise of “selective exposure,” where people seek 
out information that reflects their existing views. 
However, the rise of widely used social media like 
Facebook seems to be associated with a resur-
gence in “incidental exposure,” where people 
come across news unintentionally.
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narrowed the meaning of libel and made it extremely difficult, particularly for 
public figures, to win a libel case against a newspaper or magazine.

Sources of Media Influence
The power of the media to affect political knowledge and public opinion stems 
from several sources. Learning through mass media occurs both actively and pas-
sively. Active learning occurs when people search for a particular type of program 
or information: by turning on the television news to find out what has happened 
in national and international affairs, or searching the web for information about 
their member of Congress. But passive learning may be just as important.

For example, many entertainment programs refer to current events and 
issues, such as social issues or elections, so those who watch a program for enter-
tainment gain information about politics at the same time. One study found that 
voters learned as much from Oprah as from the evening news.39 Political adver-
tising is perhaps the most common form of passive information. During the final 
month of national political campaigns, often three or four political advertise-
ments air during one commercial break in a prime-time television program.

Mass media are our primary source for information about current affairs. 
They influence how Americans understand politics, not just through how much 
information they make available but also through what they present and how 
they present and interpret it. Editors, reporters, and others involved in preparing 
the content of the news must ultimately decide which topics to cover, which facts 
to include, and whom to interview. Journalists usually try to present issues fairly, 
but it is difficult, perhaps impossible, to be perfectly objective.

Psychologists have identified two potential pathways through which media 
coverage shapes public opinion. First, it has an agenda-setting effect, leading 
people to think about some issues rather than others; they make some consider-
ations more significant than others. Suppose, for example, that the local televi-
sion news covers crime to the exclusion of all else. When someone who regularly 
watches the local news thinks about the mayoral election, crime is more likely to 
be the primary consideration than it is for someone who does not watch the local 
news. Psychologists call this phenomenon priming.

In addition, news coverage of an issue affects the way the issue is seen in the 
public mind. Coverage of crime, to continue the example, may include a report 
on every murder that happens in a large city. Such coverage would likely make 
it seem that murder occurs much more often than it actually does. This misper-
ception might, in turn, give viewers an exaggerated sense of their risk of violent 
crime and thus increase their support for tough police practices. Framing refers 
to the media’s power to influence how events and issues are interpreted.40

Priming and framing are often viewed as twin evils. One can distract us from 
other important problems, and the other can make us think about an issue or a pol-
itician in a biased way. Their combined effects on public opinion depend ultimately 
on the variety of issues covered by the media and the diversity of perspectives  

framing
The influence of the media 
over how events and issues are 
interpreted.

priming
The use of media coverage 
to make the public take a 
particular view of an event or 
a public figure.

agenda-setting effect
The power of the media to 
focus public attention on  
particular issues.
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represented. That, after all, is the idea behind the guarantee of a free press in the First 
Amendment. Free and open communications media make it most likely that people 
will learn about important issues, learn enough to distinguish good ideas from bad 
ones, and learn which political leaders and parties can best represent their interests.

In this regard, the most significant framing effects take the form of the bal-
ance in the information available to people. Those in politics—elected officials, 
candidates, leaders of organized groups—work hard to influence what the news 
covers. A competitive political environment usually translates into a robust flow 
of information.

However, in some political environments only one view gets expressed and 
is reflected in the media. Congressional elections are a case in point. Incumbent 
members today typically raise about three times as much money as their chal-
lengers. As a result, House elections often have a significant imbalance in the 
amount of advertising and news coverage between the campaign of the incum-
bent and that of the challenger. This imbalance will likely affect public opinion, 
because voters hear the incumbent’s message so much more often.

Similarly, presidential press conferences and events receive much more  
coverage than do their counterparts featuring leaders of the House or Senate. 
This imbalance gives the president the upper hand in setting the political agenda, 
because the public is more likely to hear presidential arguments for a particular 
policy than congressional challenges to it.

Today, it is easy to learn about public affairs and to hear different opinions—
even when we don’t want to. Furthermore, the wider variety of media available 
now has likely made learning easier for people today (compared with prior gen-
erations, who relied on a much more limited range of information sources) and 
reduced some of the biases growing out of priming and framing. No single voice 
or perspective dominates our multifaceted media environment and competitive 
political system. And biases in the media often reflect not the lack of outlets or 
restrictive editorial control but failures of political competition.

TO WHAT EXTENT DOES GOVERNMENTAL 
POLICY FOLLOW PUBLIC OPINION?
In democratic nations, leaders should pay attention to public opinion, and most 
evidence suggests that they do. Although public policy and public opinion do not 
always coincide, in general the government’s actions are consistent with citizens’ 
preferences. One study found that between 1935 and 1979, in about two-thirds of 
all cases, significant changes in public opinion were followed within one year by 
changes in governmental policy consistent with the shift in the popular mood.41 
Other studies have come to similar conclusions about public opinion and govern-
mental policy at the state level.42
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Do these results suggest that politicians pander to the public? The answer 
is no. Elected leaders don’t always follow the results of public-opinion polls, but 
instead use polling to sell their policy proposals and thereby shape the public’s 
views.43 Nevertheless, there are always areas of disagreement between opinion 
and policy. For example, despite the support of a large majority of Americans for 
some form of screening of prospective gun owners in the wake of frequent mass 
shootings in recent years, Congress has not responded. Most Americans are far 
less concerned with the rights of criminal defendants than the federal courts seem 
to be. And even though most people say they oppose U.S. military intervention in 
other nations, interventions continue and often win public approval after the fact.

Several factors contribute to a lack of consistency between opinion and gov-
ernmental policy. First, those in the majority on a particular issue may not be as 
intensely committed to their preference as supporters of the minority viewpoint, 
who may be more willing to commit time, energy, and other resources to back-
ing up their opinions. In the case of gun control, for example, although propo-
nents are in the majority by a wide margin, most do not see the issue as critically 
important to themselves and make little effort to advance their cause. Opponents, 
by contrast, are intensely committed, well organized, and well financed; as a 
result, they usually carry the day.

A second important reason why public policy and public opinion may not 
coincide has to do with the nature of the American system of government. The 
framers of the Constitution, as we saw in Chapter 2, aimed to create a system of 
government that was based on popular consent but did not invariably translate 
shifting popular sentiments into public policies. As a result, the system includes 
arrangements such as an appointed judiciary that can produce policy decisions 
running contrary to prevailing public opinion—at least for a time.

Inconsistencies between opinion and policy might be reduced if the federal 
government of the United States used ballot initiatives and referenda, as many 
states do. These processes allow proposals to be enacted into law (or rejected) 
directly by the voters, bypassing most of the normal machinery of representative 
government. Among other issues, ballot measures in the states have been used 
to restrict property tax increases; ban the use of racial or gender preferences in 
government employment, contracting, and university admissions; enact environ-
mental regulations; legalize marijuana; limit campaign spending; regulate auto 
insurance; change the rules governing redistricting; and opt out of the Affordable 
Care Act. Some states even use referenda to pass budget agreements when the 
legislature does not want to be held responsible for casting unpopular votes.

However, government by initiative and referendum offers little opportunity 
for reflection and compromise. Voters are presented with a proposition, usually 
sponsored by a special-interest group and possibly opposed by other groups, 
and must take it or leave it. Perhaps public opinion on the issue lies somewhere 
between the positions held by various interest groups. In a representative assem-
bly, as opposed to a referendum campaign, the outcome might be a compromise 
measure more satisfactory to more voters than either ballot alternative. This 
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capacity for compromise is one reason the Founders strongly favored representa-
tive government rather than direct democracy.

When all is said and done, however, the actions of the American government 
rarely remain out of line with popular sentiment for very long. A major reason is, 
of course, the electoral process, to which we turn next.

Ballot initiatives and referenda 
allow the public to decide issues 
directly. For example, in 2018, 
Californians voted on the state’s 
fuel tax law. However, direct 
democracy makes compromise 
difficult. 
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The American constitution created a system of frequent, regular elections to 
allow the public the opportunity to express its will and to change the course 
of its government when needed. In 2008 and 2016, the U.S. public embraced  
a new direction, giving one party control of the House, the Senate, and the  
Presidency. But, in 2010 and again in 2018, Americans used their voice at the  
midterm elections to rein in a president and Congress that the majority of people 
felt had pushed public policies that did not reflect what they wanted.

Representative government establishes both limits and possibilities for  
public influence in American political life. On the one hand, citizens are  
generally limited to choosing representatives through elections. Though  
several states and municipalities allow voting on some laws and specific  
decisions, at the federal level Americans cannot directly decide such matters 
as which laws are enacted, what the nation’s tax rates will be, or whether to 
declare war. On the other hand, representative government makes it possible 
for citizens to elect the officials who can make those decisions. Citizens can 
elect individuals who they believe will champion their views and interests,  
and they can send those same officials packing at the next election if they  
are disappointed.

While this idea seems simple, several problems may arise. One problem is, 
how do we know that voters are selecting the best people for the job? Voters want 
to choose people who have the competence to write effective legislation and 
 are attuned to citizens’ views and interests. Voters, however, may not have the 
information or political knowledge (see Chapter 9) to accurately judge which 
candidates possess those characteristics.

A second problem is that once elected, representatives may believe that their 
actions cannot easily be monitored and may not do the job for which they were 
chosen. It is, indeed, very difficult for citizens to know everything officials do in 
office. Despite media scrutiny, officials may make backdoor deals, fail to pursue 
constituents’ interests, or engage in behind-the-scenes self-serving conduct.  
Voters, for their part, may not do as much as they could to monitor the actions of 
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their representatives. So, when the official is up for reelection, constituents may 
not be able to make a fully informed decision.

In addition to the informational problems that may occur in a representative 
democracy, another possible problem has to do with how the electoral process 
itself affects society. Voting is part of the glue that holds American institutions 
and society together. The opportunity to participate in the selection of leaders 
provides citizens with a sense that the government is responsive to their needs 
and wishes. The chance to participate in elections can increase popular cooper-
ation with laws, programs, taxes, and military service, because citizens feel that 
they have had a say in government.

Elections, however, do not always function smoothly and may divide people 
rather than bringing them together through participation in politics. The fram-
ers of the Constitution were concerned that elections could sometimes become 
so hotly contested that they would be accompanied by 
“tumult and disorder.”1 Rather than integrating citizens  
into a shared political process, such elections would  
“convulse” the community with “violent movements.” The 
elections of 2008 and 2016 show that the public is will-
ing to embrace change, a new direction, but the elections  
of 2010 and 2018 reveal that the public will rein in the  
government when it overreaches.

In this chapter, we look at how the institutional features of American  
elections shape the way citizens’ goals and preferences are reflected in their  
government. Then we consider how voters decide among the candidates and 

In 2018 voters sent a record 
number of women to Congress. 
Rashida Tlaib (D-Mich.) won her 
district, which includes part of 
Detroit, to become one of the 
first Muslim congresswomen. 
Voters want to choose people 
who are attuned to citizens’ 
views and interests, and the citi-
zens in her district responded to 
her commitment to solving the 
environmental issues facing the 
state, as well as challenging parts 
of President Trump’s agenda. 

▪ How do electoral rules 
shape the way citizens are 
represented in government? 

▪ How do voters decide who 
should represent them?

amgovb15_ptr_ch10_286-327.indd   287 17/11/18   10:44 am



288  CHAPTER 10 ELECTIONS

questions put before them on the ballot and seek to determine whether voters  
are able to make wise choices at the polls.

After reading this chapter, you should be able to . . .
▪ Describe the main rules and procedures of elections in the United States

▪ Explain the key factors that influence whether people vote and how they choose  
between candidates

▪ Outline common features of campaign strategy

▪ Analyze the 2016 and 2018 election campaigns and results

INSTITUTIONS OF ELECTIONS
We have suggested that the relationship between citizens and elected politi-
cians is that of principals and agents. This “agency approach” treats the typical 
citi zen as someone who would much rather spend time and effort on his or her 
own private affairs than on governance. He or she therefore chooses to delegate 
governance to agents—politicians—who are controlled through elections. In 
this approach, citizens’ control of their political agents is emphasized. Another 
possible way to view the citizen-politician relationship, the “consent approach,” 
emphasizes the historical reality that the right of the citizen to participate in his 
or her own governance, mainly through the act of voting, is designed by those in 
power to justify and strengthen their own rule. By giving their consent, citizens 
provide this justification.

Whether seen as a means to control politicians (the agency approach) or 
to justify governance by them (the consent approach), elections allow citizens 
to participate in political life on a routine and peaceful basis. Indeed, American  
voters have the opportunity to select and, if they so desire, remove some of their 
most important leaders. In this way, they can intervene in and influence the  
government’s policies.

Yet it is important to recall that elections are not spontaneous events, but 
formal governmental institutions. While giving citizens a chance to participate 
in politics, they also give the government a good deal of control over which  
citizens will participate, as well as when, where, and how. Electoral processes are 
governed by rules and procedures that are a mix of state and federal laws, legal 
decisions, and local administrative practices. These rules provide those in power 
with significant opportunity to regulate the character—and perhaps also the  
consequences—of mass political participation. The Policy Principle section on  
p. 289 shows how the decisions by local officials can affect the outcomes.
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Decisions by state and local officials determine how easy it 
is to vote.

the policy principle
LOCAL CONTROL OF ELECTIONS AND VOTER ID LAWS

Through elections, Americans choose their leaders 
and, in doing so, which policies are likely to be 
enacted. In this chapter we discuss the major insti-

tutions of elections, including who votes, how we vote, 
where we vote, and what it takes to win, but the nuts and 
bolts of running elections also affect the results. Some-
one must register voters, certify the eligibility of the 
candidates, print the ballots, manage the polling places, 
count the votes, and, ultimately, ascertain who won and 
lost. Each of these functions requires many tasks, such 
as selecting voting technologies, programming voting 
machines to read voters’ ballots, finding voting locations, 
setting up polling places, and recruiting poll workers.

The U.S. Constitution gives the authority to organize 
national elections to the states, in granting them the 
power to determine the “time, place, and manner”  
of federal elections. States, in turn, generally shift the 
task of running elections to the county and municipal 
governments. There are 8,000 local election offices in 
the United States, each of which is responsible for  
choosing voting equipment, software, polling-place  
locations, and staff for running elections. Though some 
offices have large staffs and budgets, most are run by 
minor officials who manage elections as only one of 
many other responsibilities.

The decisions that state and local officials make in 
organizing their electoral machinery affect voter turnout, 
the composition of the electorate, and thus the outcomes  
of elections. Officials are very much aware of these  
implications. For example, the location of polling places 
may increase the turnout of voters for whom the location 
is convenient and decrease the turnout of those who 
have more difficulty reaching the polls. Similarly,  
understaffing a polling place will produce long lines that 
may discourage people from voting. In every state, these 
seemingly routine decisions frequently become hot- 
button issues as their potential to affect election results 
is assessed by competing political forces.

Currently, one of the most controversial topics in 
election administration is the matter of voter ID laws. 
Some states have adopted laws requiring voters to show 
some form of photo identification at the polling place. 

Proponents of these laws say that identification is neces-
sary to prevent voting fraud. Opponents of voter ID laws, 
on the other hand, assert that such laws are designed to 
reduce voting on the part of poor (often minority) voters, 
who may not have driver’s licenses or other required 
forms of identification.

This ongoing debate demonstrates that institutions 
matter. Even the most ordinary aspects of electoral 
machinery that we hardly notice when we go to cast our 
votes can be used to influence who wins, and thus the 
policies that will be prioritized by the government.

THINK IT THROUGH

1. If state and local laws make it easier to vote, how 
does that affect who is represented in government? 
What effect would it have on representation if it 
were more difficult to vote?

2. Should the federal government require all states to 
offer convenience voting, such as voting by mail or 
early voting? Why or why not?
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Four features of U.S. election laws deserve particular emphasis:

 1. Who. The United States provides for universal adult suffrage: all citizens 
over the age of 18 have the right to vote.2

 2. How. Americans vote in secret and choose among candidates for office 
using a form of ballot called the Australian ballot.

 3. Where. The United States selects almost all elected officials through 
single-member districts with equal populations.

 4. What it takes to win. For most offices in the United States, the candidate 
who wins a plurality—the most votes among all of those competing for a 
given seat—wins the election, whether or not he or she wins a majority 
of the total votes cast.

Each of these rules has substantial effects on elections and representation. 
Before we explore them in more detail, it is important to note that the rules 
governing elections are not static. The institutions of American elections have 
evolved over time—through legislation, court decisions, administrative rulings 
of agencies, and public agitation for electoral reform—to our present system of 
universal suffrage with secret voting and to the use of single-member districts 

TIMEPLOT SOURCE: Statistical Abstract 
of the United States (various years), 
Bureau of the Census, www.census.gov/ 
library/publications/time-series/
statistical_abstracts.html (accessed 
11/13/16).
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with plurality rule. But this is only one era, and the future will likely bring fur-
ther innovations.

This fluidity raises new issues about secrecy and the form of the ballot; it 
also provides new opportunities for reform (such as instant runoff voting). Such 
changes rarely come about through carefully planned federal legislation. Instead, 
new election institutions typically emerge out of the experiences and experi-
ments of local election officials and state laws. Let’s take a closer look at the key 
institutional features of American elections.

Who Can Vote: Defining the Electorate
Over the course of American history the electorate has expanded greatly. At the 
beginning of the Republic, voting rights in most states were restricted to white 
men over 21 years of age, and many states further required that those people 
own property. Today, all citizens over 18 years of age are allowed to vote, and the 
courts, the Department of Justice, and activist organizations work to eliminate 
discrimination in elections.3 The Timeplot on pages 290–1 compares the per-
centage of the American population eligible to vote with the percentage of the 
population that has voted in national elections.
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While the right to vote is universal, the exercise of this right is not. In a 
typical U.S. presidential election, approximately 60 percent of those eligible 
to vote actually do so. In midterm elections for Congress, about 45 percent of 
the eligible electorate votes. And in local elections, the percentage of people 
who vote can be quite low; some city elections attract only 10–20 percent of 
the eligible electorate. Some of the most basic questions about the functioning 
and health of our democracy concern voting. Who votes and why? How does 
nonparticipation affect election outcomes, and would outcomes be different if 
everyone voted? Does low voter turnout threaten the authority of government?

Voting in the United States is a right, not a requirement. If we do not feel 
strongly about government, we do not have to participate. If we want to express 
dissatisfaction, one way to do so is not to vote. While most democracies view vot-
ing as a right and a voluntary act, some also treat it as a responsibility of citizen-
ship. In Mexico and Australia, for example, adult citizens are required to vote in 
national elections; those who fail to vote must either receive a medical exemption 
or pay a fine. That requirement guarantees turnout rates in the range of 90 percent 
and makes election results a better reflection of the preferences of all citizens.

The idea of compulsory voting is not viewed favorably in the United States, 
however. Those who don’t vote don’t want to face a potential fine; those who do may 
not want the “nonvoters” diluting their power, and most Americans simply do not 
like the notion that the government can compel us to do something. Even without 
compelling participation, the United States is one of the world’s most participatory 
democracies. Besides voting, citizens can participate in electoral politics by blog-
ging and posting on social media, speaking with others, joining organizations, giving 
money, and in many other ways. By nearly all of these measures, Americans partic-
ipate in politics at much higher rates than do people in nearly every other country.4

That said, levels of U.S. voter participation in the second half of the twentieth 
century were quite low compared with those in other Western democracies5 and 
in earlier eras of American history, especially the late nineteenth century (see 
Figure 10.1).6 The five decades after World War II saw a steady erosion of voter 
turnout, with participation in presidential elections falling below 50 percent 
in 1996. That decline stirred Congress to reform voter registration rules in the  
mid-1990s. Turnout rates have grown since then, in response both to legal 
changes and to the recognition by the political parties and candidates that they 
could influence elections by bringing people back to the polls. In 2018, 48 percent 
of adult citizens in the United States voted.

Who votes and why? The answers lie partly in the motivations and behaviors 
of individuals and partly in the laws of democracy, which are the institutions of 
elections. Later in this chapter we will discuss the correlates of voting to under-
stand who chooses to vote. We discuss here the institutions and how they define 
and limit voting behavior.

Measuring Voter Turnout and the Effects of Restrictions on Voting.  
Turnout rate is a term that is simple to define, but some of the details of the  
definition are important to understand, especially when making comparisons 

turnout rate
The number of people who 
vote in a given election 
divided by the number of 
people who would have been 
allowed to vote in it.
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over time or across countries. This rate is the number of people who vote in  
a given election divided by the number who would have been allowed to vote  
in it. The first part of the ratio is relatively uncontroversial—the number of  
individuals who cast ballots.7 The appropriate baseline, though, is more difficult 
to define.

Most commonly, the baseline used in turnout rates given for the United States 
(and other countries) is the entire population old enough to vote (all adults). This 
voting-age baseline understates the true turnout rate, because it includes non-
citizens and people who are institutionalized or (in some states) not allowed to vote 
because they have been convicted of a felony. Because it is difficult to get reliable  
population figures for these groups, however, calculating the voting-eligible  
population can be controversial. Following the usual practice, we focus here on 
the voting-age population.
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figure 10.1

VOTER TURNOUT IN U.S. PRESIDENTIAL 
ELECTIONS, 1860–2016

analyzing 
the evidence
Voter turnout for American 
presidential elections was 
significantly higher in the 
nineteenth century than in 
the twentieth. What insti-
tutional changes caused 
the sharp decline in turnout 
between 1890 and 1910? Why 
did these changes have such 
a dramatic effect? Did they 
have any positive outcomes?
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How big is the U.S. electorate? There are approximately 330 million people in 
the United States today. But many of them are not allowed to vote, including chil-
dren under 18, noncitizens, people in prison, and ex-felons in most states. There 
are approximately 74 million people under age 18, and noncitizenship reduces the 
eligible electorate by another 13 million adults.8 Finally, the total ineligible prison 
and felon population is approximately 3.3 million. Hence, the eligible electorate is 
approximately 240 million persons, or about three-fourths of the people living in 
the United States.

Of course, throughout the nineteenth century and much of the twentieth 
there were even more restrictions on the franchise, including gender, race, and 
property ownership. Perhaps the most significant changes in election institutions  
over the 200-year history of the nation have been to break down historical  
barriers to voting.

To put the changes in election laws into perspective, suppose that the 
rules in effect 200 years ago applied today—that only white, male citizens over  
21 were allowed to vote. If that had been the case in 2018, the eligible electorate 

would have totaled only about 76 million—about 1 in 4 people. Those 
restrictions would have made for a very different electorate in terms of 
interests, values, and preferences; they would have altered the political 
parties’ strategies; and they would have surely resulted in very different 
election outcomes.

The Registration Requirement. Other restrictions on the fran-
chise relate to how local officials run elections. As Figure 10.1 indicates, 
voter turnout declined markedly in the United States between 1890 and  
1910, years coinciding with two important changes in the institutions of 
elections. Many states (1) imposed rules such as literacy tests to keep 
immigrants, blacks, and other groups from voting; and (2) began to  
create registration systems so that people had to be on a formal list of 
eligible voters in order to be allowed to vote on Election Day.

Personal registration was one of several “progressive” reforms 
begun early in the twentieth century, supposedly to discourage fraud 
and “corruption”—a category in which reformers included machine 
politics in large cities, where political parties had organized immi-
grant and ethnic populations. In fact, such reforms aimed not only 
to rein in actual corruption but also to weaken urban factions within  
parties and to keep immigrants and blacks from voting.

Over the years, voter registration restrictions have been loosened 
somewhat to make the process easier. In 1993, for example, Congress 
approved and President Bill Clinton signed the National Voter Regis-
tration Act, commonly known as the “motor voter” law, which allows 
individuals to register when applying for driver’s licenses, as well as  
in public-assistance and military-recruitment offices.9 In some juris-
dictions, casting a vote automatically registers the voter for the next 

People who register to vote are highly 
likely to turn out and actually vote on 
Election Day, so getting new voters into 
the registration system is one way to 
increase voter participation.
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election. In most places in the United States, however, citizens still must take 
some steps in order to be registered to vote. In Europe, in contrast, voter regi-
stration is handled automatically by the government. This is one reason why 
voter turnout rates there are higher than in the United States.

The mere requirement that people register in order to vote significantly 
reduces turnout rates. Studies of contemporary voter registration lists 
find that almost 90 percent of registered voters in fact vote, but only about  
80 percent of the eligible electorate is currently registered. In other words, 
the eligible electorate is really only about 190 million people—those who 
are actually registered to vote. There are approximately 50 million eligible 
voters who have not yet registered—disproportionately those who are ages 
18–29. Getting those people into the registration system, and keeping them 
on the rolls, is an important way to increase the turnout rate. If you are not 
registered to vote, you cannot vote.10

Why, then, have a registration system? Such systems contain a fairly reliable 
list of all people who are interested in voting. Political campaigns use the lists  
to communicate with voters about when, where, and how to vote, as well as to 
prepare grassroots organizing efforts and direct-mail campaigns.

Registration lists also provide the basis for administering elections.  
Local election offices rely on their registration databases to format ballots, 

Determining Who Votes
Manipulation of the electorate’s composition is a device used to regulate voting and 
its consequences. As we saw in Chapter 4, most restrictions on adult voters have 
been removed.

Past Methods to Limit 
Voter Participation Current Limits on Participation

▪ Property ownership and literacy 
requirements

▪ Poll taxes

▪ Race and gender restrictions

▪ Placement of polls and scheduling  
of polling hours

▪ Voter registration rules

▪ There are numerous restrictions on the 
voting rights of convicted felons that 
vary from state to state. Prison inmates 
serving a felony sentence are prohibited 
from voting in 48 states and the District 
of Columbia.

▪ There are no other official limits (other 
than the age requirement), except that 
a voter must be an American citizen. 
However, any voter registration rules 
tend to depress participation by the 
poor and the uneducated.

in
 brief
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set up precincts, determine which voters should vote in which places, and  
communicate with those voters about voting places, times, and procedures. 
Any given area contains many overlapping election jurisdictions, creating 
many different combinations of offices to vote for, each combination requir-
ing a different ballot. For example, one voter might reside in Congressional 
District 1, State Senate District 7, State Representative District 3, City Council 
District 1, and so forth. Variations in district boundaries may mean that a few 
blocks away, another voter lives in entirely different districts. Although they 
live in the same neighborhood, these voters must vote on different ballots. The  
first voter is not supposed to vote in Congressional District 2, for instance.  
Registration lists have become vitally important in sorting out where and on 
which ballots people should vote.

Efforts to eliminate or reform registration requirements must confront this 
very practical problem. Some states, such as Minnesota and Wisconsin, allow 
registration at the polls on Election Day (called same-day registration or Elec-
tion Day registration). These states have noticeably higher turnout but also must 
recruit additional poll workers to handle the new registrants in the precincts. 
Five states—California, Connecticut, Oregon, Vermont, and West Virginia—have 
gone even further and will automatically register voters when they renew their 
driver’s licenses or state ID cards. In other states, electronic voting equipment 
now makes it possible to program many different ballots on a single machine so 
that each voter just keys in his or her address to get the appropriate ballot and 
vote. Innovations like these may lead to an election system that does not require 
or rely heavily on registration before Election Day, but even these systems still 
require the voter to register.

The past decade has seen a push to create new ways of authenticating  
voters at the polls. Two-thirds of all states require that voters provide some form 
of identification when voting, such as a driver’s license, and some specifically 
require that voters provide government-issued photo identification. Such rules 
have been adopted out of fear of voter fraud. The other states either have no such 
requirement or prohibit election officials from asking for photographic identifi-
cation. Legislators and voters there either view the risk of voter fraud as low or 
view the potential barrier to voting or potential discriminatory effects of such 
laws as outweighing any possible fraud. Social scientists have tended to find mini-
mal levels of fraud, minimal effects of such laws on voter turnout, and minimal 
effects on people’s confidence in the electoral system.11

Laws alone, in any case, cannot explain the variations in turnout. Perhaps 
the biggest systematic differences in turnout occur between election years. When 
the president is on the ticket, turnout exceeds 60 percent of the eligible elector-
ate. But in midterm elections, when the president is not on the ticket, turnout 
plummets. This pattern of surge and decline in turnout is a function partly of 
the election calendar, but also of campaign activities and of voter interest in the 
election outcomes. These are behavioral matters, which we will discuss later in 
this chapter.
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How Americans Vote: The Ballot
The way Americans cast their votes reflects some of our most cherished precepts 
about voting rights. Most people view voting as a private matter, choosing whether 
or not to tell others how they voted. Polling places provide privacy and keep an 
individual’s vote secret. In some respects, the secret ballot seems inconsistent 
with voting, because elections are a very public matter. Indeed, for the first cen-
tury of the Republic, voting was conducted in the open. Public voting led to vote 
buying and voter intimidation, however, and at the end of the nineteenth century 
the secret ballot became widespread in response to such corrupt practices.

With the secret ballot came another innovation, the Australian ballot, which 
lists the names of all candidates running for a given office and allows the voter to 
select any candidate for each office. This procedure was introduced in Australia in 
1851, and in the United States today it is universal. Before the 1880s, some Ameri-
cans voted in public meetings; others voted on paper ballots printed by the political 
parties or by slates of candidates. Voters chose which ballot they wished to submit— 
a Republican ballot, a Democratic ballot, a Populist ballot, a Greenback ballot, and 
so forth. These ballots were often printed on different-colored paper so that voters 
could easily distinguish them—and so that local party workers could observe who 
cast which ballots. With these party ballots, voters could not choose candidates from 
different parties for different offices; they had to vote the party line.

Under the Australian form, all ballots are identical, making it difficult to 
observe who votes for which party. More important, voters can choose any candi-
date for each office, breaking the hold of parties over the vote. The introduction of 
the Australian ballot gave rise to split-ticket voting, in which voters became able 
to select candidates from different parties for different offices.12

The secret Australian ballot enabled voters to choose candidates as well as 
parties. The possibility of split-ticket voting also created greater fragmentation in 
the control of government in the United States. With the party ballot, an opposi-
tion party could more easily be swept into power at all levels of government in a 
given election. A strong national tide toward one of the parties in the presidential 
election would change not just the presidency but also political control of every 
state and locality that gave a majority of its votes to that party’s presidential can-
didate. In contrast, because the Australian ballot permitted voters to vote for each 
office separately, it made the electorate less likely to sweep one party into power 
and another out at all levels.

One change under way in American electoral rules involves the rise of  
“convenience voting”—such as voting early or voting by mail.

Where Americans Vote: Electoral Districts
Elected officials in the United States represent places, as well as people. Today, 
the president, representatives, senators, governors, and many other state and 
local officials are elected on the basis of geographic areas called electoral districts. 

Australian ballot
An electoral format that 
presents the names of all the 
candidates for any given office 
on the same ballot.
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Generally speaking, the United States employs single-member districts with 
equal populations. This means that the U.S. House of Representatives, almost 
all state legislatures, and almost all local governments have their own districts 
and elect one representative per district, and that all of the districts for a given  
legislative body must have equal populations.

Elections for the U.S. Senate and the presidency are the odd cases. In the 
Senate, the states are the districts, which have multiple (two) members each and 
unequal populations. In presidential elections, every state is allocated votes in 
the Electoral College equal to its number of U.S. senators (two) plus its number 
of House members. (The District of Columbia is assigned three votes.) With two 
exceptions (Maine and Nebraska, which use proportional representation), each 
state chooses all of its electors in a statewide vote, and the electors commit to 
casting their votes in the Electoral College for the winner of the popular vote in  
that state. When the framers of the Constitution established the Electoral  
College, they mandated that each state’s legislature choose its electors, but since 
the 1860s, all the states have chosen electors by popular vote.

The U.S. Senate and the Electoral College remain the two great exceptions 
to the requirements of single-member districts with equal populations. Giving 
an equal number of Senate seats to each state makes that chamber inherently 
unequal. California’s 40 million people have the same number of senators as 
Wyoming’s 600,000. The allocation of Electoral College votes creates a popula-
tion inequity in presidential elections, with larger states entitled to fewer electors 
per resident than smaller states get.

In the 1960s, the Supreme Court let stand the unequal district populations  
in the Senate and the Electoral College because the representation of states in  
the Senate is specified in the Constitution. The reason lies in the politics of the  

One change under way in 
American electoral politics is 
the rise of “convenience voting,” 
such as early voting and voting 
by mail.

Electoral College
An institution established 
by the Constitution for the 
election of the president and 
vice president of the United 
States. Every four years, voters 
in each state and the District 
of Columbia elect electors 
who, in turn, cast votes for the 
president and vice president. 
The candidate receiving a 
majority of the electoral vote 
for president or vice president 
is elected.

single-member district
An electoral district that elects 
only one representative— 
the typical method of  
representation in the  
United States.
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Constitutional Convention (see Chapter 2), which consisted of delegations of 
states, each of which held an equal number of votes (one) under the Articles of  
Confederation. To create a House of Representatives that reflected the pref-
erences of the general population, the large states had to strike a deal with the 
smaller states, which would have lost considerable power under the initial plan of 
a single chamber based on population. That deal, the Connecticut Compromise, 
created the U.S. Senate to balance the representation of people with the represen-
tation of states and led to a clause in Article V of the Constitution that guarantees 
equal representation of the states in the Senate.

Nevertheless, the Senate and the Electoral College share the key feature of 
elections for the House and for state and local offices: the use of districts to select 
representatives. All elections in the United States and all elected officials are tied 
to geographically based constituencies rather than to the national electorate as a 
whole. Although this is more obvious for the House and Senate, it applies also to 
presidential elections, in which candidates focus on winning enough states in the 
Electoral College rather than a majority of the popular vote.

Drawing Electoral Districts. To ensure that their populations are equal, U.S. 
House and state legislative districts must be redrawn every decade after the 
U.S. Census Bureau updates the states’ official population data to a fine level of 
geographic detail. Responsibility for drawing the new boundaries rests, in most 
states, with the state legislature and the governor, under the supervision of the 
courts and sometimes with the consultation of a commission (Figure 10.2). The 
politicians and others with a stake in the outcome use the census data to craft 
a new district map; ultimately, the legislature must pass and the governor must 
sign a law defining the new districts. This job is forced on the legislatures by their 
state constitutions and by the courts.

However, periodic redistricting, although it corrects one problem, invites 
another. Those in charge may manipulate the new map to increase the like-
lihood of a particular outcome, such as an electoral majority for one party or 
interest group. This problem arose with some of the earliest congressional- 
district maps. In a particularly glaring example, a map of the 1812 Massachusetts 
House districts, drawn with the approval of Governor Elbridge Gerry, prompted 
a Boston Gazette editorial writer to dub a very strangely shaped district the  
“Gerry-Mander” because he thought it resembled a salamander. The term stuck, 
and gerrymandering refers broadly to any attempt at creating electoral districts 
for political advantage.

It is easy to draw an intentionally unfair electoral map, especially with the 
sophisticated software and data on local voting patterns and demographics that 
are available today. To facilitate districting, the Census Bureau divides the nation 
into very small geographic areas, called census blocs, which typically contain 
a few dozen people. U.S. House districts contain over 700,000 people. Political 
mapmakers combine various local areas, down to the level of census blocs, to  
construct legislative districts. Those seeking political advantage try to make as 

gerrymandering
The drawing of electoral  
districts in such a way as  
to give advantage to one  
political party.
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National parties invest money 
and other resources in state 
legislative races to try to exert 
maximum influence over the
reapportionment process. 

Party strategists examine census findings, seat
gains and losses, and voting data to try to
develop state-by-state districting formulas
that will help their party. Strategists also examine
election laws and recent court decisions.

Governor accepts or vetoes.

New district boundaries are drawn.

Members of Congress lobby state
legislators for favorable treatment.

Decennial census

Party strategists brief state legislators
on possible districting schemes.

Parties begin planning for next round.

Bill is voted on in the state legislature 
and sent to the governor.

State legislatures and legislative
commissions hold hearings to develop
rules and procedures for redistricting.

Losers appeal to state and federal
courts, who make final decision.

Census bureau applies mathematical formula 
called “method of equal proportions” to determine
the number of congressional seats to which each
state is now entitled. Some states gain seats;
some states lose seats; others remain unchanged.

figure 10.2

CONGRESSIONAL REDISTRICTING
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many districts as possible that contain a majority of their own voters, in this 
way maximizing the number of seats won for a given overall statewide division 
of the vote. The process does have certain constraints: the district populations 
must be equal, and all parts of a district must touch (be contiguous). Even so, the  
number of possible maps that could be drawn for any state’s legislative districts 
is extremely large.13

Politicians can use gerrymandering to dilute the strength not only of a party 
but also of a group. Consider racial minorities. One common strategy has involved 
redrawing congressional district boundaries so as to divide a black population 
that would otherwise constitute a majority within an existing district. This form 
of gerrymandering was used in Mississippi during the 1960s and 1970s to prevent 
the election of black candidates to Congress.

Historically, the state’s black population was clustered along the Mississippi 
River, in a region called the Delta. From 1882 until 1966, the Delta constituted 
one congressional district where blacks were a clear majority, but discrimination 
in voter registration and at the polls guaranteed the continual election of white 
congressmen. With passage of the Voting Rights Act in 1965, this district would 
almost surely have been won by a black candidate or one favored by the black 
majority. To prevent that result, the state legislature drew new House districts 
that split the Delta’s black population across three districts so that it constituted 
a majority in none. This gerrymandering helped prevent the election of any black 
representative until 1987, when Mike Espy became the first African American 
since Reconstruction to represent Mississippi in Congress.

Continuing controversies about legislators’ involvement in drawing their own 
districts have raised deep concerns about the fairness of the process. Many states 
have created commissions or appointed “special masters” to draw the maps. Other 
states have opened the redistricting process up to input from the public, as new 
developments in GIS (geographic information system) software and provision of 
census data enable anyone to draw credible district maps. Opening up the process, 
it is hoped, will lessen the extent and effect of gerrymandering.

What It Takes to Win: Plurality Rule
The fourth prominent feature of U.S. electoral law is the criterion for winning. 
Although Americans often embrace majority rule as a defining characteristic of 
democracy, the real standard is plurality rule. The candidate who receives the 
most votes in the relevant district or constituency wins the election, even if that 
candidate doesn’t receive a majority of votes. Suppose three parties nominate 
candidates for a seat and divide the vote such that one wins 34 percent and the 
other two each receive 33 percent of the vote. Under plurality rule, the candidate 
with 34 percent wins the seat.

There are different types of plurality systems. The system most widely used 
in the United States combines plurality rule with single-member districts and 
is called first past the post. In choosing electors for the Electoral College, most 

plurality rule
A type of electoral system in 
which victory in an election 
goes to the individual who 
gets the most votes, but not 
necessarily a majority of the 
votes cast.
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states use a plurality system in which the presidential candidate who receives  
the most votes wins all of the state’s electors. This is called winner take all.14

In statewide elections, two states, Louisiana and Georgia, require a candidate 
to receive more than 50 percent of all votes in order to win. This is majority 
rule. If no candidate in an election receives a majority, a runoff election is held 
about one month later between the two candidates who received the most votes 
in the first round. Other ways of voting also use plurality-rule and majority-rule 
criteria. For instance, some city councils still have multimember districts. The top 
vote-getters win the seats. If there are, say, seven seats to fill, the seven candidates 
who win the most votes each win a seat.

Plurality rule is often criticized for yielding electoral results that do not 
reflect the public’s preferences. Votes for the losing candidates seem wasted, 
because they do not translate into representation. Indeed, as the example of the 
three-candidate race described at the start of this section suggests, it is possible 
that a majority of voters wanted someone other than the winner.

In overall election results, plurality rule with single-member districts tends to 
increase the share of seats won by the largest party and decrease the other parties’ 
shares. A striking example of this effect comes from Britain, where in the 2015 elec-
tion the Conservative Party won 37 percent of the vote but 51 percent of seats, while  
the Labour Party placed second with 30 percent of the vote and 36 percent of  
seats. The remainder of the votes and seats were distributed very unevenly among 
three other parties. For example, the U.K. Independence Party came in third with  
13 percent of the vote, but won only one seat in the 650-seat House of Commons.

Nevertheless, plurality rule offers certain advantages. It enables voters to 
choose individuals (not just political parties) to represent them personally, and it 
picks a definite winner without the need for runoff elections.

Among the world’s democracies, the main alternative to plurality rule 
is proportional representation, or PR. Under proportional representation, 
competing parties win legislative seats in proportion to their overall share 
of the popular vote. For example, if three parties are running and one wins  
34 percent of the vote and the other two 33 percent each, the first party  
receives 34 percent of the seats and the other two 33 percent each.

PR is used rarely in the United States, with the most substantial instances 
being the Democratic presidential primary elections. During the 1988 pri-
mary season, Jesse Jackson routinely won 20 percent of the vote in primaries, 
but he ended up with only about 5 percent of the delegates to the Democratic 
National Convention, because the Democratic Party awarded all delegates 
from each congressional district to the candidate who won a plurality of the 
vote there. To make the convention and the party more representative of its 
diverse voting groups, Jackson negotiated with other party leaders to change 
the rules so that delegates within congressional districts would be allocated 
on a proportional basis. If a district elects five delegates, a candidate wins 
one delegate if he or she receives at least 20 percent of the vote in the district, 
two delegates for winning at least 40 percent, and so forth.

proportional representation 
(PR)
A multiple-member district 
system that awards seats to 
political parties in proportion 
to the percentage of the vote 
that each party won.

majority rule
A type of electoral system in 
which, to win an office, a  
candidate must receive a 
majority (50 percent plus one) 
of all the votes cast in the 
relevant district.
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Plurality rule in single-member districts has a very important consequence: 
the dominance of two-party politics in the United States. Worldwide, countries 
with plurality rule in single-member districts have far fewer political parties than 
do other nations. Typically, elections under this system come down to just two 
major parties that routinely compete for power, with one of them winning an 
outright majority of legislative seats. Proportional representation systems, on the 
other hand, tend to have many more than two parties. Rarely does a single party 
win a majority of seats, and governments form as coalitions of many parties.

How votes are cast and counted, and what it takes to win a seat, then, have sub-
stantial consequences for American politics. Plurality rule with single-member  
districts creates strong pressures toward two-party politics and majority rule in 
the legislature.

Direct Democracy: The Referendum and Recall
In addition to choosing between candidates, voters in some states also vote dir-
ectly on proposed laws or other governmental actions through the referendum  
process. Referenda may come about in two ways. First, some state constitutions 
and laws require that certain types of legislation (such as bonds or property tax 
increases) be approved by popular vote. Second, advocates may get a measure put 
on the ballot by obtaining enough signatures of registered voters on a petition. In 
recent years, for example, voters in several states have voted in referenda to set 

Who Wins? Translating Voters’ Choices into  
Electoral Outcomes

Majority System
Winner must receive a simple majority (50 percent plus one).

Plurality System
Winner is the candidate who receives the most votes, regardless of the percentage.

Proportional Representation
Winners are selected to a representative body in proportion to the votes that  
their party received.

in
 brief

referendum
A direct vote by the electorate 
on a proposed law that has 
been passed by the legislature 
or on a specific governmental 
action.
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limits on tax rates, to define marriage, and to prohibit social services for illegal 
immigrants.

Although it involves voting, a referendum is not an election. The election is 
an institution of representative government; through it, voters choose officials to 
act for them. The referendum, by contrast, is an institution of direct democracy; 
it allows voters to act directly.

Like legislative action, however, a referendum result is subject to judicial 
review. If a court finds that the outcome violates the state or national consti-
tution, it can overturn a referendum decision. For example, in 2008, California 
voters passed Proposition 8, which stated, “Only marriage between a man and a 
woman is valid or recognized in California.” A federal district court ruled Propo-
sition 8 unconstitutional in 2010. The Supreme Court let stand the district court’s 
ruling in 2013, and in 2015 the Court ruled in Obergefell v. Hodges that marriage is 
a fundamental right guaranteed to all people.15

Referenda are not the only way to place issues on the ballot. Twenty-four 
states permit various forms of the initiative. Whereas the referendum process 
allows citizens to approve or reject a policy already produced by legislative 
action, the initiative provides citizens with a way forward in the face of legis-
lative inaction. They can petition to place a policy proposal (legislation or state 
constitutional amendment) on the ballot to be approved or disapproved by the 
electorate. To gain a place on the ballot, a petition must be accompanied by a  
minimum number of voter signatures—the number varying from state to state—
that are certified by the state’s secretary of state.

Ballot propositions resulting from initiatives often involve policies that the 
state legislature cannot (or does not want to) resolve. Like referendum issues, 
these are often highly emotional and, consequently, not well suited to resolution 

The initiative process allows 
voters to make policy directly. 
For example, in 2018, citizens in 
Arizona voted on Proposition 
127, which would require  
regulated utility companies  
to obtain half of their energy 
from Solor power. (Photo:  
Keith Morris/Payson Roundup)

initiative
A process by which citizens 
may petition to place a policy 
proposal on the ballot for 
public vote.
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via popular voting. On the other hand, one of the “virtues” of the initiative is that 
it may force action: legislative leaders may persuade obstinate colleagues to move 
ahead on controversial issues by raising the possibility that a worse outcome will 
result from inaction.16

Eighteen states also have legal provisions for recall elections, which allow 
voters to remove governors and other state officials from office before the end of 
their terms. Federal officials such as the president and members of Congress are 
not subject to recall. Generally, a recall effort begins with a petition campaign. For 
example, in California, the site of a tumultuous recall battle in 2003, if 12 percent 
of those who voted in the most recent general election sign petitions demanding 
a special recall election, the state board of elections must schedule one.

Such petition campaigns are relatively common, but most fail to garner 
enough signatures to bring the matter to a statewide vote. In the California case, 
however, a conservative Republican member of Congress led a successful effort 
to recall the Democratic governor, Gray Davis. Voters were unhappy about the 
state’s economy and dissatisfied with Davis’s performance, blaming him for a 
$38 billion budget deficit. Davis became the second governor in American his-
tory to be recalled by his state’s electorate (the first was North Dakota’s gov-
ernor Lynn Frazier, who was recalled in 1921). Under California law, voters in 
a special recall election also choose a replacement for the official whom they 
dismiss. Californians in 2003 elected the movie star Arnold Schwarzenegger to 
be their governor.

HOW VOTERS DECIDE
Electoral rules and laws—the institutional side of elections—impose order on the 
process, but ultimately, elections reflect many millions of people’s personal pref-
erences about politics and about whom they want as their representatives and 
leaders. The voter’s decision can be understood as two linked decisions: whether 
to vote and for whom. Social scientists have examined both aspects by studying 
election returns, survey data, and laboratory experiments, as well as field exper-
iments conducted during elections. Generations of research into these questions 
yield a broad picture of how voters decide.

First, the decision to vote or not is strongly related to individuals’ demo-
graphic characteristics, especially age and education, but it also depends on the 
electoral choices and context. An individual who knows nothing about the candi-
dates or dislikes all of them is unlikely to vote. Second, which candidates or party 
a voter chooses depends primarily on three factors: partisan loyalties, issues, and 
candidate characteristics. Partisan loyalties are the strongest single predictor of 
the vote, though party attachments also reflect issues and individuals’ experience 
with candidates.

recall
The removal of a public official 
by popular vote.
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Voters and Nonvoters
As we saw earlier, turnout in modern American presidential elections is less than 
two-thirds of the voting-age population. In 2016, 61 percent of citizens of voting 
age turned out; thus, almost 40 percent of those who could have voted did not. 
Why do so many people not vote?

A general explanation is elusive, but social scientists find that a few demo-
graphic characteristics are strong predictors of who votes. Most important are 
age, education, and residential mobility. Other factors, such as gender, income, 
and race, also matter, but to a much smaller degree.

According to the 2016 Current Population Survey, only 39 percent of those 
under age 25 voted that year; by comparison, 68 percent of those over age 65 voted. 
The huge difference in participation between these groups surely translates into  
the interests of retirees being much more likely to receive attention from the  
government than the interests of people in college or just entering the labor force.

Education shows similarly large differences. More than 71 percent of people 
with a college education voted, and the rate was 74 percent among those with a 
professional degree. In contrast, just 25 percent of those without a high school 
diploma voted, as did 47 percent of those with only a high school diploma.

Finally, consider residency and mobility. Only 55 percent of people who had 
lived in their current residence less than a year reported voting, compared with  
76 percent of people who had lived there at least five years. Those who owned their 
home or apartment voted at a 63 percent rate, but only 41 percent of those who 
rented voted.17 Politicians listen to those who vote, and voters are disproportionately 
older, better educated, and more rooted in their communities than nonvoters.

As discussed earlier, election laws have historically had a large effect on the size 
and character of the electorate. The decision to vote itself consists of two steps—
registration and turnout. Minimizing registration requirements may increase  
participation, as the option of Election Day registration has shown. As of 2018,  
15 states plus the District of Columbia allow people to register on Election Day at the 
polls or at a government office. The three states with the longest experience with 
same-day registration—Minnesota, Wisconsin, and Maine—do have higher turnout 
than most other states, and most studies suggest that in a typical state, adopting such 
a law would increase turnout by about 3–5 percent.18

Demographics and laws, however, are only part of what accounts for voting 
and nonvoting. The choices presented to voters are also important. People who 
do not like the candidates or dislike politics altogether tend not to vote. The top 
four reasons people say they do not vote are that they are too busy, are sick or 
disabled, are not interested, or did not like the choices.

Partisan Loyalty
The strongest predictor of how a person will vote is that individual’s attach-
ment to a political party. The American National Election Studies (ANES), exit  
polls, and media polls have found that even in times of great political change, 

amgovb15_ptr_ch10_286-327.indd   306 17/11/18   10:44 am



HOW VOTERS DECIDE  307

the overwhelming majority of Americans identify with one of the two major  
political parties and vote almost entirely in accordance with that identity. 
Researchers determine party identification with simple questions along the fol-
lowing lines: “Generally speaking, do you consider yourself to be a Democrat, a 
Republican, an independent, or what?”19 Those who choose a party are further 
classified by being asked whether they identify strongly or weakly with the party, 
and independents are asked whether they lean toward one party or another.

Party identifications capture voters’ inclination toward their party’s candi-
dates. Many of these inclinations are rooted in public policies, such as policies 
on taxes or civil rights. Those long-standing policy positions lead to divisions in 
party identifications and voting patterns among different demographic groups. 
Large majorities of African Americans and Hispanics, for example, identify and 
vote with the Democratic Party.

Women also tend to identify more and vote more with the Democrats than 
men do. That gap has persisted, averaging 7 percentage points over the past 
three decades. The 2016 election saw the widest gender gap in history, with the 
first female presidential candidate running for a major party—Democrat Hillary  
Clinton. Clinton received 54 percent of women’s votes, but only 41 percent of 
men’s votes—a difference of 13 points. That difference is significant because 
women now make up a majority of voters (54 percent).

Although specific features of the choices and context matter as well, party 
identifications express how voters would likely vote in a “neutral” election. They 
are extremely good predictors of voting in less prominent elections, such as for 
state legislature or lower-level statewide offices, about which voters may know 
relatively little. Even in presidential elections, with their extensive advertising 
and news coverage, party identifications predict individual voting behavior.

Figure 10.3 displays the percentages of Democratic identifiers, Republican  
identifiers, and self-described independents who voted for Donald Trump, 
Hillary Clinton, or someone else in 2016. Approximately 90 percent of party 
identifiers voted for their own party’s standard-bearer. Independents broke 48 
to 42 for Trump. Sometimes the independent vote decides the election. In this 
case, however, Clinton’s popular-vote victory was due to Democrats making  
up the single largest group in the electorate (even though Trump won the  
Electoral College). But party is not the only factor in voting. We consider next 
how issues and candidates shape voting behavior.

Issues
Voting on issues and policies cuts to the core of our understanding of democratic 
accountability and electoral control over government. A simple, idealized account 
of issue voting goes as follows. Governments make policies and laws on a variety 
of issues that affect the public. Voters who disagree with those policies and laws 
on principle, or who think those policies have failed, will vote against those who 
made the decisions. Voters who support the policies or like the outcomes will 
support the incumbent legislators or party.

issue voting
An individual’s tendency to 
base the decision of which 
candidate or party to vote for 
on the candidate’s or party’s 
position on specific issues.

party identification
An individual’s attachment 
to a particular political party, 
which may be based on issues, 
ideology, past experience, 
upbringing, or a mixture of 
these elements.
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It is important to note that politicians’ choices of which laws to enact and 
which administrative actions to take are made with the express aim of attracting  
electoral support. Voters choose the candidates and parties that stand for the  
policies and laws most in line with voters’ preferences. Even long-term factors 
like party identification are related to voters’ policy preferences.

Issue voting usually involves a mix of voters’ judgments about the past 
behavior of competing parties and candidates and their hopes and fears about 
candidates’ future behavior. Political scientists call choices that focus on future 
behavior prospective voting and those that are based on past performance  
retrospective voting. To some extent, whether prospective or retrospective 
evaluation is more important in a particular election depends on the strategies 
of competing candidates. Candidates always try to define election issues in terms 
that will serve their interests.

Incumbents running during a period of prosperity, for example, will seek to 
take credit for the strong economy and define the election as revolving around 
their record of success. This strategy encourages voters to make retrospective 
judgments. In contrast, a challenger running against the incumbent’s party during 
a period of economic uncertainty will tell voters that it’s time for a change and ask 
them to make prospective judgments. In 2016, Donald Trump promised dramatic 
changes in U.S. tax, spending, and trade policies in order to protect Americans’ 
jobs and create new jobs. These policies broke with Democrats on social spend-
ing such as health care, but they also ran contrary to the Republican Party on 
trade and on infrastructure spending.
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THE EFFECT OF PARTY IDENTIFICATION ON 
THE VOTE FOR PRESIDENT, 2016

prospective voting
Voting based on the imagined 
future performance of  
a candidate.

retrospective voting
Voting based on the past  
performance of a candidate  
or party.

SOURCE: CNN, “Exit Poll of the 2016 Presidential Elections in the United States on November 9, 2016, Percentage 
of Votes by Party Affiliation,” https://www.cnn.com/election/2016/results/exit-polls (accessed 10/3/18).
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Economic voting like this is one way that voters solve a problem that is  
inherent in representative democracy: their inability to stay informed about every 
governmental policy. They do, however, have a rough or fundamental way to hold 
the government accountable: staying the course when times are good and voting 
for change when the economy sours. Richard Nixon, Ronald Reagan, Bill Clinton,  
and George W. Bush won reelection easily in the midst of favorable econo-
mies. Jimmy Carter in 1980 and George H. W. Bush in 1992 ran for reelection in  
the midst of economic downturns, and both lost. The Analyzing the Evidence 
section on pp. 310–11 explores voters’ perceptions of the economy in relation to 
their support for the incumbent party.

The Consumer Confidence Index, calculated on the basis of a public-opinion 
survey designed to measure citizens’ confidence in America’s economic future, 
has proved a fairly accurate predictor of presidential elections. A generally rosy 
public view of the economy’s current state and future prospects, indicated by an 
index score greater than 100, promises that the party holding the White House 
will do well. A score of less than 100 suggests that voters are pessimistic about 
the economy and that incumbents should worry about their job prospects. In  
October of 2016, the index stood at 87.2, and the Democrats lost control of the 
White House and failed to retake either the Senate or the House.

Candidate Characteristics
Candidates’ personal attributes always influence voters’ decisions. Some analysts  
claim that voters prefer tall candidates to short candidates, candidates with shorter 
names to candidates with longer names, and candidates with lighter hair to can-
didates with darker hair. Perhaps these rather frivolous criteria do play some role. 
But the more important candidate characteristics that affect voters’ choices are  
race, ethnicity, religion, gender, geography, and social background. Voters pre-
sume that candidates with backgrounds similar to their own are likely to share 
their views. Moreover, they may be proud to see someone of their background in 
a position of leadership. This is why politicians have often tried to “balance the 
ticket” by including members of as many important groups as possible.

Of course, personal characteristics that attract some voters may repel  
others. Many voters are prejudiced against candidates of certain ethnic, racial, 
or religious groups. In 2008 and 2016, many people embraced the opportunity to 
vote for the first African American (Barack Obama) and the first woman (Hillary 
Clinton) nominated by a major party to be president of the United States. But 
other people voted against those candidates because they were uncomfortable 
with having an African American or woman president or because they felt the 
candidate’s race or gender was being used as a campaign gimmick.20

Voters also consider candidates’ personality characteristics, such as their 
competence, honesty, and vigor (or lack thereof ), because they figure that politi-
cians with these attributes are likely to produce good outcomes, such as laws that 
work, fair and honest administration of government, and the ability to address 
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Economic Influence on  
Presidential Elections
Contributed by Robert S. Erikson, Columbia University

The state of the economy is a key factor in 
presidential elections. When the United States 

prospers, the presidential party performs much 
better than when economic conditions are poor.  
The economic influence on presidential elections 
can be seen by predicting the vote based on 
objective indicators such as GDP growth leading 
up to the election. The simplest measure, however, 
is a subjective one—voters’ responses when asked 
in polls whether the economy has been perform-
ing well or badly.  When survey respondents are 
asked early in the election year how they plan to 
vote, candidate and party preferences show little 

relationship to economic perceptions at that time. 
By election day, however, the national vote falls 
surprisingly in line with the voters’ perceptions 
of economic performance. In short, the election 
campaign increases the importance of the econ-
omy to voters.  

The precise indicator of economic perceptions 
used here is the average response to the following 
question, asked regularly by the Survey of Con-
sumers at the University of Michigan in April and 
November of the election year: “Would you say 
that at the current time business conditions are 
better or worse than they were a year ago?”

analyzing the evidence

April Poll Results
Incumbent Not RunningIncumbent Running 

0 4020 8060 120100 160 180140 200

PERCEIVED BUSINESS CONDITIONS
(0 = worst, 200 = best)

S
U

P
P

O
R

T 
FO

R
 IN

C
U

M
B

E
N

T 
PA

R
T

Y

45

50

55

60

65%
1956

1968

1980 2016 1984

1988

1992
1996

2000
20042008

2012

1972

1976

1960

amgovb15_ptr_ch10_286-327.indd   310 17/11/18   10:44 am



SOURCE: Surveys of Consumers, www.sca.isr.umich.edu/tables.html (accessed 12/15/2017); and author’s compilation.

The lack of any consistent pattern in the first 
graph (at left) shows that what voters think 
about the economy in April of an election year 
has little bearing on their vote intentions at that 
time—as if voters had not yet thought about 
the November election sufficiently to factor in 
the economy.  Especially noteworthy examples  
are 1980 and 1992 when incumbents Jimmy  
Carter and George H. W. Bush, respectively, were 
favored in the early polls, despite being seen as 
presiding over poor economies. Both lost the 
general election. John McCain (representing the 

incumbent Republican Party) was only slightly 
behind Barack Obama in early 2008, despite an 
economy that already was almost universally 
seen as worsening.

The clear pattern in the second graph 
(below) shows that by November, the vote fell 
into rough alignment with economic percep-
tions: The better the average perception of 
business conditions, the greater the support for 
the incumbent party. The three weakest econo-
mies in terms of perceptions (1980, 1992, 2008) 
all saw the incumbent party lose.
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crises. Sometimes those attributes are valued by voters, but the campaigns stress 
the weakness or absence of certain traits in their opponents. In 2016, the Trump 
campaign repeatedly questioned Clinton’s honesty; the Clinton campaign repeat-
edly characterized Trump as not having a presidential temperament. The highly 
negative campaign on both sides chose traits that all voters value and proceeded 
to drive home the message that the opposition candidate lacked the self-control, 
honesty, health, or judgment to be president.

One of the most distinctive features of American politics is the incumbency 
advantage, as we saw in Chapter 5. Why this advantage has emerged and grown 
remains something of a puzzle. Redistricting is almost certainly not the expla-
nation; incumbency effects are as large in gubernatorial elections, where there 
are no districts, as in House elections. Researchers believe that about half of the 
incumbency advantage reflects the activities of the politician in office; it is voters 
rewarding incumbents for their performance. The other half of the advantage 
evidently reflects the incumbents’ opponents.21 The typical challenger may not 
have the personal appeal of the typical incumbent, who, after all, has already won 
office at least once. Moreover, challengers usually lack incumbents’ experience in 
and resources for running a campaign. This critical ability to communicate with 
voters can give an incumbent the edge in close elections.

While party, issues, and candidate characteristics are perhaps the three most 
important factors shaping voting decisions, political scientists disagree as to the 

How Voters Decide

Partisan Loyalty
Most Americans identify with either the Democratic or the Republican Party and will 
vote for candidates accordingly. Party loyalty rarely changes and is most influential 
in less visible electoral contests, such as on the state or local level, where issues and 
candidates are less well known.

Issues
Voters may choose a candidate whose views they agree with on a particular issue 
that is very important to them, even if they disagree with the candidate in other 
areas. It is easier for voters to make choices based on issues if candidates articulate 
very different positions and policy preferences.

Candidate Characteristics
Voters are more likely to identify with and support a candidate who shares their 
background, views, and perspectives; therefore, race, ethnicity, religion, gender, 
geography, and social background are characteristics that influence how people 
vote. Personality characteristics such as honesty and integrity have become more 
important in recent years.

in
 brief
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relative importance of each. Recent scholarship suggests that they have roughly 
equal weight in explaining the division of the vote in national elections.22 Part 
of the difficulty in measuring their importance is that the extent to which they 
matter depends on the electorate’s information levels. In the absence of much 
information, most voters rely almost exclusively on party cues. A highly informed 
electorate relies more heavily on issues and candidate characteristics.23

CAMPAIGNS: MONEY, MEDIA, 
AND GRASS ROOTS
American political campaigns are freewheeling events with few restrictions on 
what candidates may say or do. Candidates in hotly contested House and Senate 
races spend millions of dollars to advertise on television, radio, and the internet, 
as well as by direct mail and door-to-door canvassing. Those seeking office are in 
a race to become as well known and as well liked as possible and to get more of 
their supporters to vote. Federal laws limit how much an individual or organiza-
tion may give to a candidate but, with the exception of presidential campaigns, 
place no restrictions on how much a candidate or party committee may spend.

Adding to the freewheeling nature of campaigns is their organizational 
structure. Most political campaigns are temporary organizations, formed for the 
sole purpose of winning the coming elections and disbanded shortly afterward. 
To be sure, political parties in the United States have permanent, professional 
campaign organizations that raise money, strategize, recruit candidates, and dis-
tribute resources. On the Republican side of the aisle are the Republican National 
Committee, the National Republican Senatorial Committee, and the National 
Republican Congressional Committee; on the Democratic side are the Demo-
cratic National Committee, the Democratic Senatorial Campaign Committee, and 
the Democratic Congressional Campaign Committee. These account for roughly 
one-third of the money in politics and have considerable expertise.

But most campaigns are formed by and around individual candidates, who 
often put up the initial cash to get the campaign rolling and rely heavily on family 
and friends as volunteers. Thousands of such organizations are at work during 
a presidential election year, with relatively little partisan coordination. The two 
major-party presidential campaigns operate 50 separate state-level organiza-
tions, with other campaigns competing for 33 or 34 Senate seats, 435 House seats, 
dozens of gubernatorial and other statewide offices, and thousands of state legis-
lative seats. All of these organizations simultaneously work to persuade as many 
people as possible to vote for their candidate on Election Day.

What It Takes to Win. All campaigns face similar challenges—how to mobilize 
volunteers, how to raise money, how to coordinate activities, how to decide which 
messages to emphasize, and how to communicate with the public. Although there 
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is no one best way to run a campaign, there are many tried-and-true approaches, 
especially building up a campaign from local connections, from the grass roots. 
Candidates have to meet as many people as possible and get their friends and 
their friends’ friends to support them.

In-person campaigning becomes increasingly difficult in larger constituen-
cies, however, and candidates continually experiment with new ways of reaching 
larger segments of the electorate. In the 1920s, radio advertising eclipsed hand-
bills and door-to-door canvassing; in the 1960s, television began to eclipse radio; 
in the 1980s and 1990s, cable television, phone polling, and focus groups allowed 
targeting of specific demographic groups. The great innovation of the 2008 
Obama campaign was to meld internet networking tools with old-style organiz-
ing methods to develop a massive communications and fund-raising network that 
came to be called a “netroots” campaign. The Clinton campaign in 2016 capital-
ized on the infrastructure built by Obama and sought the advice of many of the 
same consultants. The Trump campaign, by contrast, relied heavily on Twitter  
and media coverage, and ignored the typical organization and mobilization  
activities considered essential for modern campaigns.

It has become an assumption of American elections and election law that 
candidates and parties will mount campaigns that spend millions, even billions of 
dollars, to persuade people to vote and how to vote. And because of those efforts, 
voters will understand better the choices they face. In short, campaigns inform 
voters through competition.

In addition to being costly, American political campaigns are long. Presi-
dential campaigns officially launch a year and a half to two years in advance of  
Election Day. Serious campaigns for the U.S. House of Representatives begin at 
least a year ahead and often span the better part of two years. To use the term of 
the Federal Election Commission, an election is a two-year cycle, not a single day 
or even the period between Labor Day and Election Day loosely referred to as 
“the general election.”

Long campaigns are due largely to the effort required to mount them. There 
are roughly 330 million people in the United States, and the voting-age popu-
lation exceeds 250 million. Communicating with all of the voters is expensive 
and time-consuming. In the 2016 election cycle the Clinton campaign and allied 
committees spent $1.2 billion, and the Trump campaign and allied committees 
spent $700 million—a combined total of just under $2 billion. Approximately half 
of that sum purchased airtime for television advertising. The money was raised 
through personal and political networks that the campaigns and candidates built 
up over months, even years, of effort.

The campaign season is further extended by the election calendar. Ameri-
can national, state, and local elections proceed in two steps: the party primary 
elections and the general election. General elections for federal offices are set by 
the U.S. Constitution to take place on the first Tuesday after the first Monday in 
November. The first presidential caucuses and primaries come early in January  
and last through the beginning of June. Primaries for congressional seats and 

amgovb15_ptr_ch10_286-327.indd   314 17/11/18   10:44 am



CAMPAIGNS: MONEY, MEDIA, AND GRASS ROOTS  315

state offices do not follow the same calendar, but most occur in the spring and 
early summer, with a few states waiting until September. This calendar of  
elections stretches the campaigns over the entire election year.

Campaign Finance. The expense, duration, and chaos of American campaigns 
have prompted many efforts at reform, including attempts to limit campaign 
spending, shorten the campaign season, and restrict what candidates and organi-
zations may say in advertisements. The most sweeping campaign reforms came 
in 1971, when Congress passed the Federal Election Campaign Act (or FECA). It 
limited the amounts that a single individual or organization could contribute to a 
candidate or party to $1,000 per election for individuals and $5,000 for organiza-
tions (these limits have since been increased, as Table 10.1 indicates).

FECA further regulated how business firms, unions, and other organiza-
tions could give money, prohibiting donations directly from the organization’s  

table 10.1

FEDERAL CAMPAIGN FINANCE CONTRIBUTION LIMITS

TO EACH 
CANDIDATE  

OR CANDIDATE 
COMMITTEE PER 

ELECTION

TO NATIONAL 
PARTY 

COMMITTEE PER 
CALENDAR YEAR

TO STATE, DISTRICT, 
AND LOCAL PARTY 

COMMITTEES PER 
CALENDAR YEAR

TO EACH PAC*
(SSFs AND 

NONCONNECTED) 
PER CALENDAR 

YEAR

Individual may give . . . $2,700† $33,900† $10,000 
(Combined limit)

$5,000

National party committee 
may give . . .

$5,000 No limit No limit $5,000

State, district, and 
local party committees 
may give . . .

$5,000 No limit No limit $5,000

PAC (multicandidate)‡ 
may give . . .

$5,000 $15,000 $5,000 
(Combined limit)

$5,000

PAC (not multicandidate) 
may give . . .

$2,700 $33,900† $10,000 
(Combined limit)

$5,000

Authorized campaign 
committee may give . . .

$2,000 No limit No limit $5,000

*PAC refers to a committee that makes contributions to other federal political committees. Super PACs may 
accept unlimited contributions. SSFs 5 separate segregated funds.

†Indexed for inflation in odd-numbered years.
‡A multicandidate committee is a political committee with more than 50 contributors that has been 
registered for at least six months and, with the exception of state party committees, has made contributions 
to five or more candidates for federal office.

SOURCE: Federal Election Commission, https://transition.fec.gov/info/contriblimitschart1718.pdf  
(accessed 2/10/18).
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treasury and requiring the creation of a separate fund—a political action  
committee (PAC). It established public funding for presidential campaigns and 
tied those funds to expenditure limits. And it set up the Federal Election Commis-
sion (FEC) to oversee public disclosure of information and to enforce the laws.24

Congress has amended FECA several times, most importantly in the Bipar-
tisan Campaign Reform Act of 2002 (BCRA; also called the McCain-Feingold 
Act, after senators John McCain and Russell Feingold, its primary sponsors in 
the Senate). This amendment prohibited unlimited party spending (called soft 
money) and banned certain sorts of political attack advertisements by interest 
groups in the final weeks of a campaign. Table 10.1 summarizes some of the rules 
governing campaign finance in federal elections.

Under FECA’s system of public funding for presidential campaigns, if a  
candidate agrees to abide by spending limits, that candidate’s campaign is eli-
gible for matching funds in primary elections and full public funding in the  
general election. Until 2000, nearly all candidates bought into the system.  
George W. Bush chose to fund his 2000 primary election campaign outside this 
system and spent $500 million to win the Republican nomination. Barack Obama  
and Hillary Clinton ignored the system in their 2008 primary contest, and  
Obama opted out of it in the general election as well, allowing him to spend  
several hundred million more dollars than the Republican nominee, John McCain. 
In 2016, only Martin O’Malley (Democrat) and Jill Stein (Green Party) received 
public funding for their presidential campaigns.

FECA originally went much further than the law that survives today. Congress 
originally passed mandatory limits on spending by House and Senate candidates 
and prohibited organizations from running independent campaigns (campaigns 
not coordinated with any candidate) on behalf of or in opposition to a candidate. 
But James Buckley, a candidate for the U.S. Senate in New York, challenged the 
law, arguing that the restrictions on spending and contributions limited his rights 
to free speech and that the FEC had been given excessive administrative power.

In the 1976 landmark case Buckley v. Valeo, the U.S. Supreme Court agreed 
in part.25 The Court ruled that “money is speech,” but that the government also 
has a compelling interest in protecting elections from corrupt practices, such as 
bribery through large campaign donations. The justices declared the limits on 
candidate spending unconstitutional because they violated the free speech rights  
of candidates and groups. However, the need to protect the integrity of the  
electoral process led the justices to leave contribution limits in place. The  
presidential public-funding system was also upheld, because it is voluntary;  
candidates are not required to participate.

What survived Buckley is a system in which candidates, groups, and parties 
may spend as much as they like to win office, but donations must come in small 
amounts. This is a more democratic process of campaign finance, but it increases 
the effort and time needed to construct a campaign.

In 2010, the Court reinforced its reasoning in Buckley in the case Citizens’ 
United v. Federal Election Commission.26 Here the justices ruled that the BCRA 

political action committee 
(PAC)
A private group that raises 
and distributes funds for use in 
election campaigns.
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of 2002 had been wrong in imposing restrictions on independent spending by  
corporations. It overturned key parts of the law and reversed its ruling in a case 
that had upheld the law.27 While striking down limits on independent expendi-
tures from corporate treasuries, the majority opinion kept in place limits on direct 
contributions from corporations and other organizations to candidates. However, 
it also strengthened corporations’ right to free political speech, equating it with 
the right to free speech of individuals.

In the wake of this decision, two sorts of organizations formed—501c(4) 
organizations (which derive their name from the section of the tax code that 
allows them) and super PACs. Each can raise and spend unlimited amounts on 
campaigns, though super PACs are subject to more disclosure laws. Super PACs 
spent approximately $1.2 billion in 2016, mostly on the presidential election. In  
2018, super PACs spent $814 million, substantially more than the previous  
midterm election.

Congressional Campaigns. Congressional campaigns share a number of 
important features with presidential campaigns, but they are also distinc-
tive. The two-term limit on the president means that incumbency is a more  
important advantage for congressional representatives, who have no term 
limits. In recent decades, the incumbency advantage has grown in both size 
and importance in U.S. elections. (See Chapter 5 for a full discussion of the 
incumbency advantage in Congress.) Today, almost every elective office at the 
state and federal level exhibits this advantage, ranging from about a 5 percent  
advantage in state legislative elections to 10 percent for U.S. House and U.S. 
Senate seats and for governorships. A 10 percent incumbency advantage is 
a massive electoral edge. It turns a competitive race into a blowout for the 
incumbent.28

Congressional incumbents’ advantages arise in spending as well as in votes. 
Like presidential campaigns, congressional campaigns have witnessed increased 
spending over time. The average U.S. House incumbent in 2018 spent $1.7 million; 
the typical challenger spent $392,259.29

Incumbent members of Congress have particular advantages in campaign 
fund-raising. They have already been tested; they have their campaign organi-
zations in place; and they have connections in their constituencies, as well as in 
Washington, D.C.

THE 2016 AND 2018 ELECTIONS
In the fall of 2016, 136 million Americans went to the polls to elect a new presi-
dent. Republican Donald Trump defied the expectations of most pundits and 
observers to defeat Democrat Hillary Clinton. The outcome reflected a unique 
feature of American presidential elections: because of the Electoral College  
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system, the winner is not necessarily the candidate who receives the most votes. 
In 2016, one candidate, Hillary Clinton, won the popular vote and another  
candidate, Donald Trump, won the Electoral College vote (see Figure 10.4).

The result of the 2016 presidential election highlighted the distortions that 
can occur with electoral systems in which the winner is determined by who wins 
a majority of many districts or states, rather than by who wins a majority of votes, 
as discussed earlier in this chapter. But, as we will see in this section, the election 
outcomes more broadly were not solely a result of the Electoral College.

Political Parties in 2016
Deep factional divisions split the Democratic and Republican parties in the 2016 
primary season. Hillary Clinton represented a pragmatic, business-oriented 
wing of the Democratic Party, and Bernie Sanders gave voice to calls for a radi-
cal departure from business as usual. The Republican race started with almost  
20 candidates, reflecting many different visions for the party and divisions within 
it. While the divisions within the Democratic and Republican coalitions have 
been present since the 1960s, in 2016 they were raw and lasting, and at times 
seemed to threaten the parties themselves. For the first time in recent history, 
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figure 10.4

DISTRIBUTION OF ELECTORAL VOTES IN 
THE 2016 PRESIDENTIAL ELECTION
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both parties had primary-election fights that were not settled until the last  
primary votes were cast in June.

Initially, it appeared that Hillary Clinton would coast to the Democratic 
nomination. Clinton was one of the most prominent Democratic leaders, having 
served as First Lady, then as a U.S. senator from New York, and later as secre-
tary of state under President Obama. On the issues, she represented a moderate 
approach to public policy, as a Democrat who embraced free trade rather than 
protectionism, and she was known for being hawkish on national defense.

Clinton, however, was challenged from the far-left wing of the party when 
Bernie Sanders, a senator from Vermont and self-described Democratic Socialist, 
emerged as her biggest rival. Sanders seized on economic issues that energized 
key segments of the Democratic electorate. In particular, he championed free  
college tuition—a message that won 80 percent of the votes of people under 30 in 
the Democratic primaries.30 Clinton, meanwhile, emphasized health care, racial 
and gender equality, and her experience. She won strong support among minority 
voters and those over 40.

Throughout the spring, the race for the Democratic nomination remained 
close. Sanders’s strategy used the Democratic Party rules, especially the  
caucuses, to his advantage. Sanders won most of the caucuses, which tend to  
have relatively low turnout, while Clinton dominated the primaries. By the  
time the last votes were cast in California’s primary in June, Sanders had  
won 23 caucuses and primaries compared to Clinton’s 34, and 1,865 delegates 
compared to her 2,842.

It was a highly unusual primary contest for the Democrats. Sanders, a rela-
tively unknown “outsider” candidate, presented a serious challenge to one of 
the party’s most prominent leaders, tapping into many Democratic voters’ sense 
of unrest and unease with their party. Although Sanders eventually endorsed  
Clinton, many people who had voted for him in the primary stated that they 
would not support her in the general election.

The Republican nomination contest was more unusual still. The Republican 
field attracted 17 candidates for president, including several prominent Republi-
can governors and senators. Florida governor Jeb Bush, son of President George 
H. W. Bush and brother of President George W. Bush, was the early pick of many 
experts. The Bush campaign, however, failed to gain much traction. Through the 
last six months of 2015 and into 2016, the consistent leader in the polls was not 
Bush, or any of the other “establishment” candidates, but real estate mogul and 
TV personality Donald Trump.

Trump announced his candidacy in June 2015, and from the outset his 
campaign was widely dismissed by the media and by most party leaders as a  
gimmick. The heart of his appeal, however, was not to the media elite or the 
party establishment, but to working-class conservative white voters in the 
United States. Trump campaigned strenuously against free trade, promising to 
bring jobs back to America. He also promised to cut taxes on individuals and 
corporations. He took a staunch stand against immigration, proposing to build a 
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wall at the U.S.-Mexican border, as well as to place a temporary ban on Muslim 
immigration. These kinds of provocative statements soon came to characterize 
Trump’s campaign.

While many called Trump’s style offensive and labeled him as xenophobic 
and racist, to many Americans he seemed an authentic candidate unafraid to 
assert his views and defy a politically correct culture. As Trump’s many contro-
versial and inflammatory comments continued to dominate headlines, the prima-
ries narrowed the field of 17 Republican candidates down to 4: Trump, Senator 
Ted Cruz (Texas), Senator Marco Rubio (Florida), and Governor John Kasich 
(Ohio). Ultimately, Trump won only 45 percent of all votes cast in the primaries, 
but that was sufficient to earn him 1,441 delegates, 204 more than were needed to 
secure the nomination.

The primary campaign was a divisive one. Trump’s strategy was to chal-
lenge the Republican establishment directly. His attacks on John McCain (the 
2008 Republican nominee), Mitt Romney (the 2012 nominee), House Speaker 
Paul Ryan, and other prominent party leaders left many in the GOP reluctant to 
embrace their party’s nominee. Heading into the general election, both parties’ 
nominees needed to heal rifts among their rank-and-file voters.

2016: The General Election
The general-election season began in late summer at the nominating conventions 
of the parties, which both put on a show aimed to inspire their supporters and 
to demonize their opponents. The main message of the Trump campaign was to 
“make America great again” by reversing eight years of Obama’s policies and to  
bridge the divisions within the party by focusing on the common enemy. The  
Democrats followed suit with a convention filled with attacks on Trump.  
Otherwise, the Democratic convention focused on appealing to nonwhite voters, 
as well as to women, emphasizing the potential to elect the first woman president 
of the United States and to make sweeping changes in public policies, from health 
care to employment to education.

Come September, the campaigns shifted from a broad national message to a 
direct appeal to voters in swing states that are neither strongly Democratic nor 
strongly Republican. Fourteen swing states—Arizona, Colorado, Florida, Iowa, 
Maine, Michigan, Minnesota, Nevada, New Hampshire, North Carolina, Ohio, 
Pennsylvania, Virginia, and Wisconsin—loomed large in the campaigns’ strate-
gies, but the two campaigns went about appealing to swing-state voters in very 
different ways.

Trump’s general-election campaign focused on motivating his core support-
ers. During the primaries, Trump had proved masterful in the use of social media, 
especially Twitter, to stir controversy and attract news coverage. As effective as 
his mastery of the “short media” was, Trump was perhaps even more at home 
giving hour-long stump speeches. He held energetic rallies, each typically last-
ing several hours, throughout the swing states. Ultimately, it was Trump’s use of 
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social media and campaign rallies to motivate his core 
supporters that proved to be the staple of his campaign.

The Clinton campaign focused on a strategy of 
mobilization, rather than motivation, following more 
closely the playbook written by the Obama campaigns 
of 2008 and 2012. The Clinton campaign invested heav-
ily in get-out-the-vote activities, which target specific 
people to make sure they are registered to vote and to 
remind them to vote. This strategy was a stark contrast 
to the motivational approach that Trump employed, 
which was designed to inspire enthusiasm among 
potential supporters more broadly.

Clinton and Trump squared off in three presiden-
tial debates. By most pundits’ accounts, Clinton won the 
debates handily.31 In addition, scandals that emerged in 
the fall, including the release of a 2005 video in which 
Trump was heard boasting that his celebrity status 
allowed him to touch women inappropriately, and his 
acknowledgment that he had avoided paying federal 
income tax for decades, raised questions about his 
electability.

Clinton, however, was embroiled in controversy of her own, having come 
under investigation by the FBI for her use of a private email server during her 
tenure as secretary of state—a fact that Republicans seized on as evidence that 
she was not trustworthy. Although Clinton held a strong lead coming into the 
general-election season, the November exit polls revealed that the debates,  
rallies, tweets, ads, and other activities of the general-election campaigns in fact 
had helped push undecided voters toward Trump.32

Republican Victory
Clinton won the popular vote. She received 65.2 million votes, or about 48 per-
cent of the popular vote, while Trump won 62.7 million votes, or about 46 percent 
of the popular vote. But institutions matter, even in democratic elections. Trump 
upset Clinton in Wisconsin, Pennsylvania, and Michigan, states that had voted  
Democratic in every election since 1988. He broke through the “blue wall,”  
capturing 306 votes in the Electoral College and winning the presidency.

Five times in U.S. history, the Electoral College outcome has flipped the 
result of the popular vote. The reason for the reversal in 2016 was that Clinton 
won by big margins in states where Democrats dominate, while Trump racked 
up electoral votes by narrowly winning in key swing states. In the 36 “safely” 
Democratic or “safely” Republican states, Clinton won 49 percent of the popular 
vote and 190 electoral votes, while Trump won 45 percent of the popular vote in 
these states and 178 electoral votes. The 14 swing states, however, held the key 

During the 2016 general- 
election campaign, Donald 
Trump and Hillary Clinton faced 
each other in three televised 
debates. The candidates 
addressed important issues, 
such as the economy, but also 
attacked each other’s character 
and fitness to be president.
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to the election. Trump won 48 percent of the popular vote in these states and  
125 electoral votes, while Clinton won 47 percent of the popular vote in these 
states for just 42 electoral votes.33 In the end, the election was determined by 
four states where Trump won by 1 percentage point or less: Florida, Michigan, 
Wisconsin, and Pennsylvania.

In the 2016 election, Americans also elected all members of the House of 
Representatives, a third of the Senate, new state legislatures in 43 states, and new 
governors in 12 states. Prior to the election, Democrats had high hopes of taking 
back the U.S. Senate and making significant inroads into the state governments. 
But the election cemented the gains that the Republican Party had made in  
congressional and state elections in 2010 and 2014. Republicans suffered only 
minor losses in the 2016 congressional elections, retaining their majority in both 
the House of Representatives and the Senate. The GOP gained ground in the 
state governments as well. After the election, the Republicans controlled both  
chambers of the state legislatures in 32 states and the governorships in 34  
states. The 2016 election signaled a shift to the right in U.S. politics and public 
policy making.

2018: A Return to Divided Government
The Republicans consolidation of power in 2016 proved short-lived.

The months following the 2016 election saw deep soul-searching among 
Democrats. How did the party lose an election that seemed in its grasp? What 
could the party do moving forward? The Republican Party had conducted a sim-
ilar inquiry after the 2012 election and used their loss to develop a road map for 
the future. 

The Democratic Party leadership not only looked to the future but also 
saw immediate opportunities to work with President Trump on shared issues. 
For example, one of Trump’s main policy promises during the campaign was a  
massive increase in spending on infrastructure, such as highways and airports, 
legislation the Democrats in Congress have long championed.70 However, oppor-
tunities for the Democrats in Congress to work with the new administration 
proved few. The Democrats were the minority party and largely shut out of the 
opportunity to introduce and pass legislation in Congress. 

The American public evidently does not want one-party rule, at least not for 
long. American voters routinely use midterm elections to temper the presidential 
election outcomes. The president’s party almost always loses seats in the mid-
term elections. Since 1934, the incumbent president’s party has lost, on average, 
27 seats in the midterm elections. Those losses extend down the ballot to gover-
norships and state legislative seats. The 2018 midterm proved no different. 

Republicans seemed to have consolidated power in 2016, posting extensive 
victories at the federal and state levels. In 2018, the American public reversed 
course, dramatically. The electorate returned a Democratic majority to the House 
of Representatives for the first time in eight years. Democrats won 231 seats  
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and the Republicans won 204, a swing of 36 seats from the Republicans to 
the Democrats, and a solid majority for the Democratic Party (Table 10.2A). 
The Senate was a tougher hill to climb for the Democrats. They had to defend  
26 seats, and the Republicans had only 9 seats up for election in 2018 (Table 10.2B).  
To make matters worse for the Democrats, nine of their Senators were in 
states that Trump had won, including Ben Nelson in Florida, Joe Donnelly in  
Indiana, Debbie Stabenow in Michigan, Claire McCaskill in Missouri, John 
Tester in Montana, Heidi Heitkamp in North Dakota, Bob Casey in Pennsylvania, 
Joe Manchin in West Virginia, and Tammy Baldwin in Wisconsin. Democrats 
managed to hold onto five of these seats but lost four. Compensating for those 
losses, though, the Democrats captured seats previously held by Republicans 
in Arizona and Nevada. All in all, Republicans gained a net of two seats in the  
Senate. In a year that could have been much worse, that felt like an opportunity 
lost to many Republican strategists. The end result was a divided Congress, with 
the Democrats holding a clear majority in the House and the Republicans adding 
two seats to their majority in the Senate.

table 10.2A

HOUSE ELECTION RESULTS, 2000–2018

YEAR
TURNOUT 

(%) PARTY RATIO
SEAT 
SHIFT

DEMOCRATS 
REELECTED 

(%)

REPUBLICANS 
REELECTED  

(%)

2000 54.2 212 D, 222 R +1 D   98.0 97.5

2002 39.5 205 D, 229 R +8 R   97.4 97.5

2004 60.3 201 D, 232 R +3 R   97.4 99.0

2006 40.2 233 D, 202 R +30 D 100.0 89.6

2008 61.0 257 D, 178 R +24 D   97.9 92.1

2010 37.8 193 D, 242 R +64 R   78.8 98.7

2012 54.0 201 D, 234 R +8 D   89.0 90.0

2014 36.4 188 D, 247 R +13 R   94.0 98.9

2016 58.0 194 D, 241 R +6 D   97.0 95.1

2018 48.5 231 D, 204 R +37 D 100.0 88.3

NOTE: Data are based on election results as of 11/8/2018. House races in several states remain undecided 
pending recounts and runoff elections.

SOURCE: United States Election Project, www.electproject.org/home/voter-turnout/voter-turnout-data; 
information for reelection rates from Wikipedia, https://en.wikipedia.org/wiki/United_States_House_of_
Representatives_elections,_2014 (accessed 6/15/15); 2016 and 2018 based on authors’ calculations.
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The states also exhibited the trend toward the Democrats, and toward divided 
government. Democrats picked up seven governorships, including in key bat-
tleground states in the Midwest that Trump had won in 2016, and they gained 
hundreds of state legislative seats across the country, flipping six chambers from 
Republican to Democratic control. The result was a return to divided govern-
ment. Following the election, 13 states had divided government (with the legis-
lature controlled by one party and the governor controlled by another), 21 had 
unified Republican government, and 14 had unified Democratic government.

Party control, however, was not the only significant change in the government 
in 2018. Record numbers of women were elected to public office throughout the 
country. Women have never numbered more than 84 members of the House and 
Senate at any time. In 2018, the American public sent 118 women to Congress. The 
election also added to the diversity of Congress in other ways, including increases 
in the number of LGBTQ legislators, Muslim legislators, and black, Hispanic, and 
Asian members of Congress. Congress increasingly reflects the diversity of the 
public and its political viewpoints. 

table 10.2B

SENATE ELECTION RESULTS, 2000–2018

YEAR
TURNOUT 

(%) PARTY RATIO
SEAT 
SHIFT

DEMOCRATS 
REELECTED 

(%)

REPUBLICANS 
REELECTED  

(%)

2000 54.2 50 D, 50 R +5 D   93.3   64.3

2002 39.5 48 D, 51 R +1 R   83.3   93.3

2004 60.3 44 D, 55 R +4 R   92.9 100.0

2006 40.2 50 D, 49 R +6 D 100.0 57.1

2008 61.0 59 D, 41 R +8 D 100.0   66.7

2010 37.8 53 D, 47 R +6 R   76.9 100.0

2012 54.0 55 D*, 45 R +2 D 100.0   71.0

2014 36.4 44 D*, 54 R +9 R   64.7 100.0

2016 58.0 48 D*, 52 R +2 D 100.0 90.9

2018 48.5 47 D*, 53 R +2 R 84.6 87.6

*Includes two Independents who caucus with the Democrats.

NOTE: Data are based on election results as of 11/8/2018. Senate races in several states remain undecided 
pending recounts and runoff elections.

SOURCE: United States Election Project, www.electproject.org/home/voter-turnout/voter-turnout-data; 
information for reelection rates from Politico, www.politico.com/2014-election/results/map/senate/#.VYmi-_
lVhBd (accessed 6/15/16); 2016 and 2018 based on authors’ calculations.
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Looking to the Future
The 2018 election was about issues as much as it was about the candidates or the 
Trump administration. Elections focus the public’s attention on politics, and the 
issues that emerge in campaigns shape what Congress and the president attend 
to. The number one issue on the minds of voters in 2018 was—by far—health 
care. According to the national exit polls, 41 percent of the public said that health 
care was the most important issue influencing their vote. A distant second was 
immigration at 23 percent, then the economy at 21 percent, and finally gun policy 
at 11 percent. Health care and immigration will certainly remain on the public 
and congressional agenda. Coming out of the 2018 election, the Democrats have 
received renewed encouragement from the public to do something about health 
care. Simply repealing the ACA is not the answer. And, days after the election, 
President Trump began a renewed push to fund the construction of a wall along 
the Mexico–U.S. border. How President Trump and the new leadership in Con-
gress respond to these issues of the highest importance to voters, and other issues 
that arise, will shape the next elections in 2020.

The 2018 and 2020 elections will also shape which party controls the states 
leading into the 2021 redistricting process. Following the 2020 census, the United 
States will reapportion its congressional seats among the states and every con-
gressional district and state legislative district in the country will be redrawn. 
In nearly every state, the state legislature passes a redistricting law, and the gov-
ernor may sign the law or veto it. Whoever controls the state legislatures and 
governorships in 2021, then, will determine the contours of representation in the 
states and U.S. Congress for the next decade. One piece of that puzzle became 
clearer in 2018, as 27 Republican and 23 Democratic governors were elected. The 

Democratic incumbent senators 
who ran for reelection in states 
that voted for Donald Trump 
in 2016 faced an uphill battle 
in 2018. Senator McCaskill of 
Missouri tried to distance  
herself from the Democratic 
party on the campaign trail, 
but ultimately lost her reelec-
tion bid to Republican James 
Hawley, who strongly supported 
Trump’s policies on immigration 
and national security. 
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2020 elections will determine the lineup in the state legislatures controlling the 
redistricting process. 

But the focal point to the 2020 election is the presidency. Donald Trump 
will be up for reelection. Political science research notes that most incumbent 
presidents win reelection (approximately 3 in 4). Those that lose are victims 
of bad economies. Indeed, economic performance very strongly predicts the 
reelection success rates of presidents. How President Trump and the Republi-
can party do in 2020, then, depends very much on the administration’s ability to 
manage the economy, and the president and the Republicans to manage difficult 
issues such as immigration and health care. In doing that they must negotiate 
with the Democrats in Congress, and that will require that the president and 
the Democratic Speaker reach across the aisle and find common ground.

DO ELECTIONS ENSURE ACCOUNTABILITY?
Elections are not the only form of political action by the public, but they are 
the most peaceful means of linking citizens and governments—providing  
governments with popular support and citizens with a measure of influence  
over government.

The central institutions of American elections—single-member districts and 
plurality rule—create strong pressures toward a two-party system and majority 
rule. Even in elections in which one party wins a plurality but not a majority, 
that party typically wins a majority of legislative seats. The election itself, then, 
determines the government. Other systems often produce outcomes in which no 
party wins a majority of seats, resulting in a period of negotiation and coalition 
formation among the parties to determine who will govern.

Voters’ choices depend in no small part on the tendency to vote for a given 
party as a matter of ingrained personal identity. If that were all there was to  
voting behavior, then elections might not provide a meaningful way of governing. 
However, voters’ preferences are as strongly rooted in the issues at hand as in the 
choices themselves, the candidates. Voting decisions reflect individuals’ assess-
ments about whether it makes sense to keep public policies on the same track or 
to change direction, whether those in office have done a good job and deserve to 
be reelected or have failed and should be replaced. The total of all voters’ prefer-
ences responds collectively to fluctuations in the economy, to differences in the 
ideological and policy orientations of the parties, and to the personal attributes 
of the candidates.
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Political parties are teams of politicians, activists, and voters whose goal is 
to win control of the government. They do so by recruiting and nominating  
candidates to run for office; by accumulating the resources needed to run  
campaigns, especially people and money; and by pursuing a policy agenda that 
can appeal to large numbers of voters and win elections. Once in office, parties 
organize the legislature and attempt to put their stamp on the laws passed by 
Congress and the president.

We often refer to the United States as a nation with a “two-party sys-
tem,” meaning that since the 1850s, the Democratic and Republican parties 
have dominated the American political landscape, electing every president 
and nearly every member of Congress, governor, and state legislator in the  
country. As we will see, the American electoral system, coupled with  
voters’ loyalties to the two parties, usually dooms third-party or independent 
candidacies.

The idea of party competition was not always accepted in the United States. 
In the early years of the Republic, parties were seen as threats to the social  
order. In his 1796 farewell address, President George Washington warned his 
countrymen to avoid partisan politics:

Let me . . . warn you in the most solemn manner against the baneful effects 
of the spirit of party generally. This spirit . . . exists under different shapes 
in all government, more or less stifled, controlled, or repressed, but in 
those of the popular form it is seen in its greater rankness and is truly their 
worst enemy.1

Parties, however, play a critical role in making representative govern-
ment possible. By offering distinctive “brands,” the parties simplify the 
choices that voters must make and help voters to hold officials accountable  
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for their actions. While voters may not know much about individual candidates,  
they do have a general idea about the two parties. While they may not know 
whether a particular individual was an effective representative, they can  
easily hold the party in power accountable if they are unhappy with the  
nation’s direction.

Parties, moreover, ease the transition from elections to governance. As we 
will see, they bring together the representatives of diverse constituencies into 
more coherent coalitions that can work together to govern. Thus, parties help  
tie elections to governance.

In recent years, the parties’ ability to bridge elec-
tions and governing has been undermined by ideo-
logical polarization. At one time, each party included  
liberal, moderate, and conservative factions. Today, there 
are few conservative Democrats and hardly any liberal 
Republicans. Moreover, within each party, the most  
ideologically motivated groups are also the most likely 
to vote, especially in primary elections. This polarization makes it difficult for 
the parties to achieve agreement on solutions to the nation’s problems, thus 
complicating governance.

In this chapter, we explore the origins and character of the American  
party system. Political parties are nowhere mentioned in the Constitution and 
were viewed with suspicion by the country’s founders. However, it is difficult to 
imagine how American government and politics would work without parties.

In 2017, Republicans in Congress 
proposed a new tax bill, which 
Democratic leaders (shown 
here) opposed.

▪ Could representative 
government be effective 
without political parties?
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FUNCTIONS OF THE PARTIES
Our inability to conceive of democracy without parties is not a failure of our 
imaginations or an accident of American history. Rather, it reflects a law 
of democratic politics. Parties form to solve key problems in a democracy.  
Throughout this chapter, we highlight some of the general functions of  
parties in any democracy, but we are especially attentive to party politics in 
the United States.

Why Do Political Parties Form?
Political parties, like interest groups, are organizations seeking influence over 
government, but ordinarily they can be distinguished from interest groups  
(which we consider in more detail in Chapter 12) by their purpose. A party 
seeks to control the entire government by electing its members to office, thereby  
controlling the government’s personnel. Interest groups, through campaign  
contributions and other forms of assistance, are also concerned with electing  
politicians—in particular, those who are inclined in the groups’ policy directions. 
But interest groups ordinarily do not sponsor candidates directly, and between 
elections they usually accept government and its personnel as givens and try to 
influence governmental policies through them. They are benefit seekers, whereas 
parties are composed largely of office seekers.2

Parties are involved mainly in nominations and elections: recruiting  
candidates for office, getting out the vote, and making it easier for citizens 
to choose their leaders. They also influence the institutions of government—
providing the leadership and organization of the various congressional  
committees. The political parties in the United States were ultimately formed 
by politicians to serve the politicians’ aims. Parties make easier the basic tasks 
of political life: running for office, organizing one’s supporters, and forming  
a government.

political party
An organized group that 
attempts to control the 
government by electing its 
members to office.

After reading this chapter, you should be able to . . .
▪ Outline the basic functions of political parties

▪ Describe the roles that parties play in government and in the policy-making process

▪ Explain how parties organize and influence elections

▪ Describe how parties are organized at the national, state, and local levels

▪ Trace the historical development of party systems in the 
United States from the Founding to the present
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Recruiting Candidates
One of the most important party activities is the recruitment of candidates for 
office. Each election year, candidates must be found for thousands of state and 
local offices, as well as congressional seats. Where an incumbent is not seeking 
reelection or an incumbent in the opposing party appears vulnerable, party lead-
ers identify strong candidates and try to interest them in entering the campaign.

The recruiting season begins early, because the dates by which candi-
dates must formally declare their candidacy for a November general election 
come as early as January in some states. Candidate recruitment in the spring 
shapes each party’s message and fortune in November. Over the past decade, 
the Republicans have been especially successful at recruiting and electing 
candidates to state legislative seats, who then become likely prospects to run 
for the U.S. House and Senate and for statewide offices such as governor and 
attorney general. But sometimes parties fail to recruit anyone to run for a seat.  
In 2018, a record number of women ran for U.S. Senate, U.S. House, and gover-
nor, in part because of the mobilizing efforts spurred by the Women’s Marches 
in early 2017 and the #MeToo movement. The Democratic party also had 
extremely strong recruitment in 2017 and 2018, a fact that many saw as a lead-
ing indicator of a strong year for that party or even a wave election.3

An ideal candidate will be charismatic, organized, knowledgeable, and excel-
lent at debate; have a scandal-free record; and be able to raise enough money to 
mount a serious campaign. Party leaders usually do not provide financial backing 
to candidates who cannot raise substantial funds on their own. For a House seat, 
candidates typically need to raise between $500,000 and $1 million; for a Senate 
seat, several million dollars; and for the presidency, upwards of $1 billion.

Nominating Candidates
Nomination is the process of selecting one party candidate to run for each 
elective office. The nominating process can precede the election by many 
months, as it does when a large slate of presidential candidates must be pared 
down through a grueling series of debates and state primaries, conventions, 
and caucuses until there is only one survivor in each party—that party’s nomi-
nee. Figure 11.1 summarizes the types of nominating processes that we discuss 
in this section.

Nomination by Convention. A nominating convention is a formal meeting 
of members of a political party that is governed by rules about participation 
and procedures. Conventions are meetings of delegates elected by party mem-
bers from the relevant county (county convention) or state (state convention). 
Delegates to each party’s national convention, which nominates the party’s 
presidential and vice presidential candidates, are chosen by party members 
on a state-by-state basis in various ways; there is no single national delegate 
selection process.

nomination
The process by which political 
parties select their candidates 
for election to public office.
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Nomination by Primary Election. In primary elections, party members select 
the party’s nominees directly rather than choosing delegates to do so. Primaries 
are the dominant method of nomination in the United States.4

Primary elections fall mainly into two categories: closed and open. In a 
closed primary, participation is limited to individuals who have registered  
their affiliation with the party by a specified time before the primary. In an  
open primary, individuals declare their affiliation at the time of voting in the 
primary; they simply go to the polling place and ask for the ballot of a particu-
lar party. The open primary allows each voter an opportunity to consider candi-
dates and issues before deciding which party’s contest they want to participate  
in. Open primaries, therefore, reduce the power of political parties. But in  
either case, primaries are more likely than conventions or caucuses to introduce 
new issues and new types of candidates into parties and political debate.

Nomination by Caucus. In several states, including Iowa and Nevada, the 
presidential nominating process begins with local party meetings called cau-
cuses. Voters registered with the party that is holding caucuses are eligible to 
participate in them. The caucuses involve extensive discussions among those 
who attend, and the meetings can last several hours. Attendees at local caucuses 
select delegates to county-level conventions, who in turn select delegates to the 
state party convention. At the state convention, the party chooses delegates to its 
national convention.

Convention or caucus:
delegates vote for

candidates or party.

Declaration for party’s
support: informal
designation is the

result of a following
among committee

members and delegates.

Formal designation:
petition is filed, with a
minimum number of

signatures, as 
provided by law.

Primary election:
enrolled voters choose
by secret ballot among

two or more
designated candidates.

Petition is filed, with
a minimum number

of signatures, as
provided by law.

Self-declaration or
support by small
“independent”

party.

TRADITIONAL ROUTE PRIMARY ROUTE INDEPENDENT ROUTE

Results are reported to the county board of elections
and the secretary of state. 

figure 11.1

TYPES OF NOMINATING PROCESSES

closed primary
A primary election in which 
only those voters who have 
registered their affiliation 
with the party by a specified 
time before the election can 
participate.

open primary
A primary election in which 
voters can choose on the day 
of the primary which party’s 
primary to vote in.
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Getting Out the Vote
The election period begins immediately after the nominations. An important  
step in the electoral process is voter registration, which takes place year-round. 
At one time, party workers were responsible for virtually all registration, but they 
have been supplemented (and in many states displaced) by civic groups such as 
the League of Women Voters, unions, and chambers of commerce.

Those who have registered must decide on Election Day whether to go to 
the polling place, stand in line, and actually vote for the various candidates and 
referenda on the ballot. Even in states and districts that offer voting by mail,  
voters have to spend time learning about the issues and candidates. Political  
parties, candidates, and campaigning can make a big difference in convincing 
potential voters to vote. Because participating in elections costs voters time and 
effort, and because many of the benefits that winning parties provide are pub-
lic goods (that is, parties cannot exclude any individual from enjoying them),  
people often enjoy the benefits without taking on the costs of electing the party 
that provided them. Parties help overcome this free-rider problem (see Chapter 1) 
by mobilizing the voters to support the candidates.

In recent years, in addition to the parties themselves, not-for-profit groups 
have mobilized large numbers of people to vote and have raised millions of dol-
lars for election organizing and advertising. Legions of workers, often volunteers, 
have used new technologies to build and communicate with networks of 
su pporters—some groups mobilizing Democrats, and others, Republicans. To 
comply with federal election and tax law, these “netroots” organizations must 
maintain their independence from the parties,5 even though they have the same 
objectives and essentially act as shadow supplements to them. The netroots 
have become essential to campaign organizations, and these new forms of direct  
campaigning have produced a noticeable uptick in voter turnout.

Facilitating Electoral Choice
Political parties make the choice much easier for voters. It is often argued that  
we should vote for the best person regardless of party affiliation. But on any  
general-election ballot, only a handful of candidates are likely to be well-known 
to the voters: certain candidates for president, U.S. Senate, U.S. House, and  
governor. As one moves down the ballot, voters’ familiarity with the candidates 
declines. Without party labels, voters would constantly confront a bewildering 
array of new choices and have difficulty making informed decisions. Without a 
doubt, candidates’ party affiliations help voters make reasonable choices.

By providing a recognizable “brand name,” parties give voters informa-
tion they need to participate in elections. Without knowing much about a  
particular candidate, voters can tell from the party label how the candidate 
will likely behave once elected. In the United States, the Democratic Party is 
committed to stronger governmental regulation of the economy and a larger 
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public sector; the Republican Party favors a 
limited governmental role in the economy and 
reduced government spending paired with tax 
reductions. The Democrats favor aggressive 
protection of civil rights for women and for 
minorities and a secular approach to religion in  
public life. The Republicans generally want to 
ban abortion and favor governmental participa-
tion in expanding the role of religion in society.

The parties’ positions on the economy were 
cemented in the 1930s, and their division on 
social issues emerged during the 1960s and 1970s. 
The Democratic positions are loosely labeled  
liberal, and those of the Republicans, conser-

vative. Party labels also benefit politicians. By having recognizable labels, 
candidates in most districts and states are spared the expense of educating  
voters about what they stand for. The labels Democrat and Republican are  
usually sufficient.

Influencing National Government
The two major parties are often called “big tents,” meaning that they try to 
bring together as broad a coalition of groups and ideas as possible. Positioning  
themselves as far-reaching coalitions prevents effective national third parties 
from emerging and guarantees that the Democrats and Republicans remain the 
only rivals for control of Congress and for the presidency.

The coalitions that come together in the Democratic and Republican parties 
shape the parties’ platforms on public policy, determining which interests and 
social groups align themselves with which party and also which issues become 
politically significant. The Democratic Party today embraces a philosophy of active 
governmental intervention in the economy, based on the assumption that reg-
ulation is necessary to ensure orderly economic growth, prevent the creation of 
monopolies, and reduce harmful side effects of economic activity, such as pollu-
tion, poverty, and unemployment. In addition, the Democratic Party supports the 
protection and expansion of civil rights, especially for women and racial minorities.

The Republican Party endorses a philosophy of laissez-faire economics and 
a minimal governmental role in the economy. The coalition that Ronald Reagan 
built in the late 1970s paired this vision of limited governmental intervention in 
the economy with expanded governmental support for religion and opposition  
to affirmative action and abortion—views that continue to represent the party 
today (see the Policy Principle box on p. 335).

The major U.S. parties appeal to distinctly different core constituencies. 
The Democratic Party at the national level seeks to unite organized labor, the  
poor, members of racial minorities, and liberal upper-middle-class professionals.  

Party labels provide a “brand 
name” and help voters make 
choices even when they are less 
familiar with the candidates. 
Voters can infer from party 
labels the principles and policies 
that the candidate is likely  
to support.
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An anti-abortion protest in Washington, D.C., in 2016.

the policy principle
PARTY COALITIONS AND ABORTION POLICY

Political action involves merging people’s individual  
preferences in order to pursue some collective 
purpose. For interest groups, collective action is 

relatively straightforward: people who share a common 
policy goal work together to achieve that goal. For  
political parties, however, collective action is more com-
plicated. Parties hope not only to achieve policy goals but 
also to capture public offices. In some instances, party 
leaders find that they must compromise on policy goals in 
order to enhance the party’s overall electoral chances.

To complicate matters, the two major American  
political parties, the Republican Party and the Democratic  
Party, are coalitions of various forces and individuals who 
agree on some things but not on others. The Republican 
Party, for example, includes economic conservatives who 
favor lower taxes, social and religious conservatives who 
oppose abortion and same-sex marriage, libertarians 
who seek a smaller government, populists who oppose 
free-trade policies, and a number of other factions.

Every four years the parties write platforms summariz-
ing their core principles and policy positions. Platforms are 
declarations of collective policy preferences, but the road 
from collective policy statement to policy action can be 
complex. Take the case of abortion. In 1973 the Supreme 
Court affirmed, in the case of Roe v. Wade, that women 
have the right to seek an abortion under the Fourteenth 
Amendment. Until that time, neither party had mentioned 
abortion in its platform, but in 1976 the first presidential 
election following the Court’s decision, both parties issued 
broad statements on the issue. Republicans opposed  
abortion but called it “a moral and personal issue” on 
which people might disagree.

Over time, the Republican position hardened. By 
1980 the Republican platform stated that the party  
supported a constitutional amendment protecting “the 
right to life for unborn children.” The 2012 and 2016 
Republican Party platforms called for a constitutional 
amendment to overturn Roe v. Wade, opposed the use 
of public funds for abortion, demanded the prohibition 
of “partial birth abortion,” called on the president to 
appoint judges who oppose abortion, and demanded an 
end to federal funding of embryonic-stem-cell research.

On the one hand, Republicans’ increasingly staunch 
opposition to abortion reflected the growing importance 

of social conservatives in the electorate and the recognition  
that the party needed their support in many districts. On 
the other hand, despite electing three presidents since 
1980 and frequently controlling the House, the Senate, 
or both, Republicans in government have enacted few 
policies to actually bring an end to abortion.

The explanation for this apparent contradiction  
between principles and practices is rooted in the nature 
of the American party system. Anti-abortion rhetoric  
energizes one faction of the party, but anti-abortion  
action runs counter to the views of many other Republi-
cans and might offend moderate and independent voters 
whom the party also needs at the polls. This example  
illustrates how parties’ efforts to appeal to various 
groups in the electorate may, in fact, make action in  
the policy arena more difficult.

THINK IT THROUGH

1. If parties are “big tents” that claim to represent 
groups of voters with various preferences, how does 
this complicate policy making on controversial issues 
like abortion?

2. Would policy making and governance be easier  
if numerous smaller parties were represented in  
Congress? Would voters’ preferences be more  
faithfully represented? Why or why not?
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The Republicans, by contrast, appeal to business, to upper-middle-class and 
upper-class people who work in the private sector, to social conservatives, and to  
working-class conservatives. In 2016, for example, Democrat Hillary Clinton 
won a majority of votes of people with advanced degrees (such as law degrees or  
medical doctorates), while Republican Donald Trump won a majority of votes of 
lower-middle-income white Americans with a high school diploma.

Often, party leaders try to promote issues and develop programs that will 
expand their party’s base of support while eroding that of the opposition. As 
noted already, during the 1980s, under President Reagan, the Republicans 
devised a series of “social issues”—including support for school prayer, opposi-
tion to abortion, and opposition to affirmative action—designed to cultivate the 
support of white southerners. This effort was extremely successful at increasing 
Republican strength in the once solidly Democratic South. In the 1990s, under  
President Bill Clinton, the Democratic Party sought to develop new social  
programs designed to solidify the party’s base among working-class and poor  
voters, along with new, somewhat conservative economic programs aimed at 
attracting middle- and upper-middle-class voters. President Donald Trump’s 
protectionist policies, especially his promise to withdraw from the Trans-Pacific 
Partnership and renegotiate NAFTA, played extremely well among working-class 
voters in the upper Midwest, who had traditionally voted Democratic.

Both parties translate their general goals into concrete policies through the 
members they elect to office. In the 1980s and 1990s, for example, Republicans cut 
taxes and social spending, increased defense spending, and enacted restrictions on 
abortion. In the late 1990s, Democrats defended consumer and environmental pro-
grams against Republican attacks and sought to expand domestic social programs.

In 2009, through the Affordable Care Act (ACA), President Barack Obama 
and a Democratic-controlled Congress created a national health insurance system 
that guarantees all Americans access to health care—a key item on the Democrats’ 
platform since the 1940s. Beginning in 2010, the Republican Party made repeal of 
the ACA one of its central messages and policy promises, while the Democratic 
Party doubled down on its support of the act. In 2017 the House of Representa-
tives, with the support of President Trump, passed a bill to repeal large portions of 
the ACA. But American political parties are not teams that always work in unison. 
The repeal effort stalled in the Senate, where it did not go far enough for some 
conservative Republicans and went too far for some more moderate Republicans.

PARTIES IN GOVERNMENT
The ultimate test of a political party is its influence on the institutions of  
government and the policy-making process. Most parties originate inside the gov-
ernment. Political parties form as groups of those who support the government’s  
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actions and those who do not; in the United Kingdom these groups are called  
Government and Opposition.6 In the American context, parties compete to control 
both Congress and the presidency.

The Parties and Congress
The two major U.S. political parties have a profound influence on the organiza-
tion and day-to-day operation of Congress. The Speaker of the House, perhaps 
the most powerful person in Congress, holds a party office. All House members  
take part in electing the Speaker, but the actual selection is made by the  
majority party, the party that holds the majority of seats in the chamber. When 
the majority-party caucus presents a nominee to the entire House, its choice is 
invariably ratified in a straight party-line vote.

The parties also organize the committee system of both houses of Congress. 
Although the whole membership of each chamber adopts the rules organizing its 
committees and defining the jurisdiction of each one, party leadership and party 
caucuses determine all other features of the committees. For example, each party 
is assigned a quota of members for each committee, the number depending on the 
proportion of total seats in the chamber held by the party. On the rare occasions 
when an independent or third-party candidate is elected, the leaders of the two 
parties must agree on whose quota this member’s committee assignments will 
count against.

The assignment of individual members to committees is a party decision, 
as is the choice of the committee chair. Since the late nineteenth century,  
most appointments of committee chairs have been automatic—based on the 
length of continuous service on the committee. This seniority system has 

majority party
The party that holds the 
majority of seats in a  
legislative chamber, such as 
the U.S. House or Senate.

The Speaker of the House, who 
has enormous influence over 
committee assignments and 
other congressional activity, is 
selected by the majority party. 
Republican Paul Ryan was sworn 
in as Speaker in 2015 and served 
through 2018.
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existed only because of the support of the two parties, and either party can 
depart from it by a simple vote. During the 1970s, both parties reinstated  
the practice of reviewing each chair—voting every two years on whether  
to renew the appointment. In 2001, Republicans limited House committee  
chairs to three terms. After three terms, chairs are forced to step down  
but are generally replaced by the next-most-senior Republican member of 
each committee.

President and Party
The president serves as a symbol for voters of his or her party, whose electoral 
fortunes rise and fall with the president’s success or failure. During midterm  
congressional elections, when the president is not on the ballot, voters usually 
hold the president’s party accountable for current problems. When the economy 
does poorly, Americans punish the president’s party, even when the opposing 
party controls Congress.

The president of the United States also relies heavily on fellow party  
members in organizing the executive branch and passing legislation. Unlike in 
parliamentary governments, such as that of the United Kingdom, the heads of 
executive departments are not members of the legislature. With few exceptions, 
department heads and other key presidential appointees are people loyal to  
the president and his or her political party: most have served as governors of 
states, members of Congress, or close advisers of the president in previous offices 
or campaigns.

The president and White House staff also work closely with con-
gressional party leaders to shepherd legislation through Congress. With 
few exceptions (such as nominations and treaties), the president cannot  
introduce legislation and must rely on members of Congress to do so. Nearly 
all of the president’s legislative initiatives begin as bills introduced by fellow 
party members in the House and Senate. The leadership of the president’s 
party also negotiates with individual members of Congress to build majority 
support for a White House–sponsored bill. Sometimes even the president 
will try to persuade individual legislators to support a particular bill.

The president’s ability to get bills through Congress depends on which 
party controls the House and Senate. When the president’s party enjoys  
majorities in both chambers, his or her legislative agenda typically will suc-
ceed more than 80 percent of the time. President Obama, during his first year 
in office, had the highest degree of support for a president since World War II, 
with a majority of Congress supporting his position 96 percent of the time.7 
When another party controls at least one chamber, however, the president  
has a much more difficult time. In the 113th Congress (2013–15), Democrats 
controlled the Senate and Republicans controlled the House. Bills supported 
by President Obama were passed in the Senate 93 percent of the time and in the 
House only 15 percent of the time.8
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PARTIES IN THE ELECTORATE
Political parties are more than just political leaders; they include millions  
of people and organizations such as labor unions, corporations, and other 
interest groups. This large-scale membership helps parties organize and  
influence elections.

Party Identification
As we saw in Chapter 10, individual voters tend to develop party identification, 
a personal attachment to one of the parties. Political scientists have developed 
three distinct theories of how party identification develops, and they point to very 
different understandings of its effect on elections.9 People’s identification with 
a particular party may be based on a psychological attachment formed through 
their upbringing, on the connection between their ideology and the party’s  
policy positions, on their past experiences with particular politicians, or on a 
mixture of these influences.

Party Identification as Psychological Attachment. First, some scholars 
view party identification as a psychological attachment that individuals hold, 
often throughout adulthood, to one of the parties. In this view, such an attach-
ment is shaped by the loyalties of a person’s parents and other family members, 
friends, and local communities, rather than by issues and ideologies. Once an 
attachment is formed, according to this theory, it is likely to persist and even 
be handed down to children, unless certain very strong factors convince the  
individual to reject the party. In some sense, party identification is seen as similar 
to brand loyalty in the marketplace: consumers choose a brand of automobile for  
its appearance or mechanical characteristics and stick with it out of loyalty,  
habit, and unwillingness to reexamine their choices, but they may eventually 
switch if the old brand no longer serves their interests.

The first few presidential elections that an individual experiences as an adult 
are also thought to have a particularly profound influence on that person’s under-
standing of the parties and politics. And as new generations encounter politics, 
their experiences carry forward throughout their lives. Those who were 18 to 
24 years old in 1984, for example, identify overwhelmingly with the Republican 
Party, because those elections marked the triumph of Ronald Reagan’s presi-
dency and political philosophy, the rise of a revitalized Republican Party, and the  
beginning of the end of the Cold War. Those who were 18 to 24 years old in 2008,  
in contrast, identify disproportionately with the Democratic Party, because Barack  
Obama’s presidential campaign electrified young voters around a new vision for 
the future. However it develops, an individual’s psychological attachment to a 
party makes that person want to support it, even when she disagrees with the 
party on important policies or disapproves of its nominees for office.

party identification
An individual’s attachment 
to a particular political party, 
which may be based on issues, 
ideology, past experience, 
upbringing, or a mixture of 
these elements.
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Party Identification as Ideological Attachment to Policy Positions. The 
Democratic and Republican parties are quite different today from what they 
were 40 years ago or 80 years ago. On matters of race relations, for example, the  
Democratic Party has moved during the past century from supporting segregation  
to spearheading civil rights. The Republican Party before the 1940s promoted  
protectionist policies intended to shield U.S. companies and workers from  
foreign competition. Then, from the 1950s to 2016, the party championed 
free trade. On this issue, change appears to be under way once again for the  
Republicans, as President Trump has questioned the basic principles of free trade,  
withdrawn the United States from the Trans-Pacific Partnership trade agree-
ment, and pursued other policies that restrict imports (and exports) in order to 
protect U.S. jobs that may be threatened by imports.

Party identities are transmitted from generation to generation, but they also 
change, especially when new issues arise that disrupt the alignment between the 
political parties. For example, conflicts over civil rights in the 1950s and 1960s led 
many traditionally Democratic voters to break away from the Democratic Party 
in the late 1960s and 1970s. Many became Republicans; others refused to identify 
with either party. This example and others like it suggest a second explanation of 
party identification: it reflects the underlying values and ideologies of voters and 
policy positions of parties.

Parties in government are meaningful organizations for producing public  
policies. The relatively high degree of party loyalty in Congress and other branches  
of government means that voters can reasonably anticipate how politicians will 
act in office, so they identify with the party that pursues public policies more to 
their liking. For example, a union worker may feel a stronger attachment to the 
Democratic Party because the Democrats have historically protected union inter-
ests. A high-income earner may feel a strong pull toward the Republican Party 
because that party advocates for lower taxes in general, whereas the Democrats 
promote higher tax rates for higher-income households.

In this way, the party labels act as brand names and help voters choose  
the candidates that will best match their preferences. As such, party labels  
provide an informational shortcut. In part, party identifiers feel that one party 
represents their interests better than others; hence, an identifier is highly  
likely to vote for that party without even knowing a candidate’s voting record 
or campaign promises.10

Not all people fit neatly into one ideological camp or another, however. Some 
do not think about politics in ideological or policy terms, while others don’t have 
a strong attraction to either major party’s ideological position. A significant share 
of Americans consider themselves centrists and feel that the Democrats are some-
what too liberal and the Republicans somewhat too conservative. Other people 
feel pulled in different directions by different policy issues and concerns. A union 
member who strongly opposes abortion, for example, is drawn to both the Demo-
crats’ pro-labor policies and the Republicans’ anti-abortion policies. Campaigns 
target such cross-pressured voters, who are often pivotal in elections.11

amgovb15_ptr_ch11_328-365.indd   340 14/11/18   7:24 pm



PARTIES IN THE ELECTORATE  341

Party Identification as Reaction to Political Experiences. A third expla-
nation of party identification is that it reflects voters’ experiences with polit-
ical leaders and representatives, especially presidents. Americans hold their 
presidents and, to a lesser extent, Congress accountable for the country’s eco-
nomic performance and success in foreign affairs. A bad economy or a disastrous  
military intervention will lead voters to disapprove of the president and to lower 
their assessment of the president’s party’s ability to govern.

In this view, parties are teams competing to run the government: they consist 
of policy experts and leaders who will manage foreign policy, economic policy, 
and domestic policies such as environmental protection and health care. When 
things go well, voters conclude that the incumbent party has a good approach to 
running national affairs; when things go badly, they assume that the party lacks 
the people needed to run the government competently or the approach needed 
to produce prosperity, peace, and other desirable outcomes. With each succes-
sive presidency and their experience of it, individuals update their beliefs about 
which party is better able to govern.

As Figure 11.2 shows, most Americans identify with one of the two major 
political parties. Historically, approximately 7 in 10 Americans have consid-
ered themselves to be Republicans or Democrats, and even those who do not 
choose those labels usually say that they lean toward one of the two parties. 
Over the past 20 years, however, more and more people have begun to call  

figure 11.2

AMERICANS’ PARTY IDENTIFICATION
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themselves independents. That category is now consistently the single largest 
group in opinion polls about party identification, rising to as high as 37 percent 
in September 2017.

Party identification gives citizens a stake in election outcomes that goes 
beyond the race at hand. It is why people who identify strongly with a party are 
more likely than other Americans to go to the polls and, of course, to support their 
party. Although identification with a party does not guarantee voting for that  
party’s candidates, “strong identifiers” do so almost always, and “weak identifiers”  
do so most of the time. For example, according to exit polls, 90 percent of people 
who called themselves Republicans said they voted for Donald Trump in the 2016 
presidential election, and 89 percent of people who called themselves Democrats 
voted for Hillary Clinton.12

Party activists are strong identifiers who not only vote but also volunteer 
their time and energy to party affairs. Activists ring doorbells, stuff envelopes, 
attend meetings, and contribute money to the party—essential work that keeps 
the organization going.

Group Basis of Politics
One view of political parties, which may be described as a pluralist view, is that 
they consist of coalitions of many organized groups. The leaders of organizations 
may choose to side with a party in an effort to influence what government does 
by influencing the party’s policy orientation. A group can offer resources such as 
campaign workers, contributions, and votes; the party, in exchange, can pursue 
policies in line with what the group wants. Once a group is aligned with a party, 
the group’s leaders can tell members which candidates they should vote for.

The more disciplined the group and the more resources it can offer, the more 
power it will have in the party. Party leaders try to build coalitions consisting 
of many different groups, each seeking a distinct policy or political benefit. The 
challenge for parties is to build coalitions that can win majorities in elections  
but not create too many conflicting demands.13

Broader social groups are also important. In the United States today, a variety 
of group characteristics are associated with party identification. These include 
race and ethnicity, gender, religion, class, and age.

Race and Ethnicity. Since the 1960s and Democratic support for the civil 
rights movement, African Americans have been overwhelmingly Democratic in 
party identification. More than 90 percent of African Americans describe them-
selves as Democrats and support Democratic candidates in national, state, and 
local elections. Approximately 25 percent of Democratic votes in presidential 
races come from African American voters.

Republicans, on the other hand, depend heavily on the support of white 
voters. Roughly 55 percent of the white electorate has supported the GOP in 
recent years. In 2016, Donald Trump appealed heavily to white, working-class 
voters on issues of trade and immigration, hoping to increase the Republican  

party activist
A person who contributes time 
and energy beyond voting  
to support a party and its 
candidates.
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percentage of the white vote. He won 57 percent of the white vote overall, and  
66 percent among whites without a college degree.14

Latino and Hispanic voters include people with ancestry in many different 
countries and with diverse political orientations. Mexican Americans, the single larg-
est group, have historically aligned themselves with the Democratic Party, as have  
Puerto Ricans and Central Americans. Historically, Cuban Americans have identified 
themselves and voted as Republican; recently, however, they have shifted toward the 
Democrats. Asian Americans have been somewhat divided as well, though more of 
them support Democrats than Republicans. Japanese, Chinese, Filipino, and Korean 
communities have been long established in the United States, and their higher- 
income members tend to be as Republican as higher-income whites. It is not clear 
whether newer Asian immigrant groups, such as the Hmong, Vietnamese, Thais, and 
Indians, will follow the same pattern as the older Asian American communities.

Gender. Women are somewhat more likely to support Democrats, and men, 
to support Republicans. This difference is known as the gender gap. The 2016  
election saw the first female presidential candidate for a major party—Democrat  
Hillary Clinton—which contributed to the especially large gender gap that  
year. Exit polls showed that Clinton won 54 percent of the women’s vote and  
41 percent of the men’s vote, a 13-point gap. Although Clinton lost the vote of 
white women, the gender gap among whites was particularly large. Trump 
won white women by 9 percentage points (52 to 43), but he won white men by  
31 points (62 to 32)—a gender gap among whites of 22 percentage points.

Religion. Protestants make up 38 percent of the American population;  
20 percent are Catholics; 19 percent are “nothing in particular”; 11 percent are 
atheists and agnostics; and the rest are spread across many different religions, 
including Judaism, Islam, Buddhism, and Hinduism.15 Protestants, as a whole, 
lean toward the Republican Party, and Catholics, toward the Democratic Party. 
According to the 2016 Cooperative Congressional Election Study,16 36 percent 
of Protestants identified as Republicans, and 30 percent as Democrats. Among 
Catholics, 39 percent identified as Democrats, and 22 percent as Republicans.

Jews, Muslims, Buddhists, Hindus, atheists, and agnostics were all strongly 
Democratic. Jews are among the most strongly Democratic religious groups:  
52 percent identified as Democrats, while just 22 percent identified as Republi-
cans. Mormons tend equally strongly toward the Republicans over the Democrats, 
47 percent to 13 percent. More religiously conservative Protestant denomina-
tions tend to identify with the Republicans, while Protestants who are religiously  
liberal, such as Unitarians and Episcopalians, tend to identify as Democrats. 
Evangelical Protestants, in particular, have been drawn to the Republicans’  
conservative stands on social issues, such as gay marriage and abortion. 
(See Analyzing the Evidence on pp. 344–5 for a discussion of candidate  
religion and partisan voting.) Of people who identify with any religion (as opposed 
to atheists, agnostics, or those who are “nothing in particular”), 34 percent iden-
tify as Democrats, 31 percent as Republicans, and 28 percent as independents.

gender gap
A distinctive pattern of  
voting behavior reflecting the 
differences in views between 
women and men.
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1 Angus Campbell, Philip E. Converse, Warren E. Miller, and Donald E. Stokes, The American Voter (Chicago: University of Chicago Press); 
Donald Green, Bradley Palmquist, and Eric Schickler, Partisan Hearts and Minds (New Haven, CT: Yale University Press, 2002).

Candidate Religion and Partisan Voting
Contributed by  Geoffrey C. Layman, University of Notre Dame  

John C. Green, University of Akron  

David E. Campbell, University of Notre Dame  

Jeremiah J. Castle, University of Notre Dame

Individuals identify with a political party for 
many reasons, including their own social group 

memberships and feelings toward other social 
groups.1 To what extent do the social group char-
acteristics of political candidates affect the con-
nection between citizens’ party identifications 

and their support for those candidates? One 
important social group for many people is reli-
gion. In recent decades, the American public has 
come to view the Republican Party as the party 
of religious people and the Democratic Party as 
the party of nonreligious people.2

analyzing the evidence

Public Perception of Religious Groups’ Party Ties

In 2017, we asked a nationally 
representative sample of 3,000 
online survey respondents  whether 
they considered a  variety of 
religious groups  to be “mainly 
Republicans,  mainly Democrats, 
or a pretty even mix of both.” 
Americans overwhelmingly 
view evangelical Christians as 
Republican. “Religious people” 
have a strong Republican profile, 
 while “non-religious people”  and 
“atheists” are much  more likely to 
be perceived  as Democrats. 

SOURCE: 2017 Secularism  in America 
Survey 
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2 David E. Campbell, John C. Green, and Geoffrey C. Layman, “The Party Faithful: Partisan Images, Candidate Religion, and the Electoral 
Impact of Party Identification,” American Journal of Political Science 55, no. 1 (2011): 42-58; Jeremiah J. Castle, Geoffrey C. Layman,  
David E. Campbell, and John C. Green, “Survey Experiments on Candidate Religiosity, Political Attitudes, and Vote Choice,” Journal for 
the Scientific Study of Religion 56, no. 1 (2017): 143-61.

How does the public’s perception of political 
parties’ social group profiles affect the connec-
tion between individuals’ party ties and their 
voting decisions? To find out, we presented 
survey respondents with descriptions of candi-
dates with different religious profiles. We found 
that the support of Republican and Democratic 

identifiers for the candidate differs markedly 
with the candidate’s religion (or lack thereof). 
Our findings suggest that because voters make 
assumptions about candidates’ political orienta-
tions based on their social characteristics, these 
characteristics are quite important for electoral 
behavior.

The Electoral Impact of Candidate Religiosity

We asked survey respondents 
whether they would be comfortable 
voting for  a candidate in a race 
for the  state legislature who was 
either “deeply religious, “a deeply 
religious Christian,” “a deeply 
religious Catholic,” or an “atheist.” 
Among Democrats, support only 
drops for the deeply religious 
Christian, while Republicans are 
only less willing to vote for an 
atheist.

SOURCE: 2017 Secularism  in America 
Survey 
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Class. Upper-income Americans are likely to affiliate with Republicans, 
whereas very low-income Americans are likely to identify with Democrats.  
Middle-class voters split evenly between the two parties, reflecting the differ-
ences between the parties on economic issues. In general, Republicans support 
cutting taxes and social spending—positions that reflect the interests of the 
wealthy. Democrats favor increased social spending, even if this requires increas-
ing taxes—a position consistent with the interests of less affluent Americans.

Age. Age is also associated with partisanship, mainly because individuals 
from the same generation likely experienced similar political events during 
the period when their party loyalties were forming. For example, Americans  
in their 60s and 70s came of age politically (that is, became aware of polit-
ical issues and ideas) during the Cold War, the Vietnam War, and the civil  
rights movement. Apparently, voters of this generation have continued to  
lean Democratic because they responded more favorably to the actions of  
Democrats at the time than to those of Republicans. Among young adult  
Americans in their 20s and 30s, who came of age during an era of political 
scandals and failures that tainted both parties, most describe themselves  
as independents.

Figure 11.3 indicates the relationship between party identification and 
various social criteria. Race, religion, income, and ideology seem to have the  
greatest influence on Americans’ party affiliations, although none of these 
characteristics is invariably decisive. There are, for example, union Republi-
cans and business Democrats. The general party identifications just discussed 
are broad tendencies that both reflect and reinforce the issue and policy  
positions that the two parties take in national and local political arenas. They 
reflect the general tendency of groups—organized and unorganized—to sort 
into partisan camps.

PARTIES AS INSTITUTIONS
Political parties in the United States today are not tightly disciplined, hierarchical 
organizations. Indeed, they never have been. Rather, they are made up of exten-
sive networks of politicians, interest groups, activists and donors, consultants, 
and, ultimately, voters.

Contemporary Party Organizations
The United States has party organizations at virtually every level of government 
(Figure 11.4). These are usually committees made up of active party members, with 
state law and party rules specifying how such committees are constituted. Usually, 
committee members are elected at a local party meeting (a political caucus) or  

caucus
A meeting of a political or  
legislative group, normally 
closed to nonmembers, to 
select candidates, plan  
strategy, or make decisions 
about legislative matters.

amgovb15_ptr_ch11_328-365.indd   346 14/11/18   7:24 pm



PARTIES AS INSTITUTIONS  347

as part of the regular primary election. The best-known examples of these  
committees are the Democratic National Committee (DNC) and the Republican 
National Committee (RNC).

The National Convention. At the national level, the party’s most important 
institution is the national convention held every four years. There, delegates 
from all of the states nominate the party’s presidential and vice presidential 
candidates, approve changes in the rules and regulations governing party proce-
dures, and draft the party’s campaign platform for the presidential race. Before 
World War II, presidential nominations occupied most of the convention’s time; 
the nomination process required days of negotiation and compromise among 

NOTE: Percentages fail to add to 100 because the category “Other/don’t know” is omitted.

SOURCE: Pew Research Center, http://www.people-press.org/2018/03/20/wide-gender-gap-growing-
educational-divide-in-voters-party-identification/; U.S. Bureau of Census, “Current Population Survey,” 
www.census.gov/data/tables/time-series/demo/voting-and-registration/p20-580.html (accessed 9/18/18).

figure 11.3

PARTY IDENTIFICATION BY SOCIAL GROUP, 2017

analyzing  
the evidence
The political parties do not 
draw equal support from 
members of each social stra-
tum. What patterns in party 
identification do you see? 
How might these patterns 
influence which people are 
selected as political candi-
dates by political parties and 
which policies the parties 
support?

18–35

52–70

36–51

71–88

White

Black

Hispanic

Asian

Postgraduate

Some college

College graduate

High school diploma or less

< $30,000

$30,000–74,999

$75,000+

Republican Independent Democrat

Men

Women

RACE

INCOME

AGE

GENDER

EDUCATION

25%

30% 32% 35%

14%

12%

24%

28%

30%

19%

31%

33%

20%

31%

33%

43%

44%

35%

29%

32%

41%

34%

34%

34%

17% 35%

39%32%25%

26%42%28%

44%

39%

27%38%

33% 26%37%

3% 67%27%

37%

42%

38%

39%

33%

38%

31%

31%

43%

amgovb15_ptr_ch11_328-365.indd   347 14/11/18   7:24 pm



348  CHAPTER 11 POLITICAL PARTIES

state party leaders and often many ballots before a nominee was selected. Since 
then, however, presidential candidates have essentially nominated themselves by  
gaining enough delegate support in primary elections to win the official nomi-
nation on the first ballot. The convention itself has played little or no role in  
selecting the candidates.

The convention’s other two tasks—establishing the party’s rules and  
platform—remain important. Party rules can determine the relative influence  
of competing factions within the party, as well as the party’s chances for elec-
toral success. In the late 1970s, for example, the Democratic National Conven-
tion adopted new rules favored by the party’s liberal wing, under which state  
delegations to the convention were required to include women and minority- 
group members in rough proportion to those groups’ representation among the 
party’s membership in that state.

Party platforms are often dismissed as dull documents filled with platitudes 
that voters seldom read. Furthermore, the parties’ presidential candidates make 
little use of the platforms in their campaigns; usually they promote their own 
themes. Nonetheless, the platform serves as a “treaty” in which the various  
factions of the party state their terms for supporting the ticket.

figure 11.4
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The National Committee. Between conventions, each party is technically 
headed by its national committee: the DNC or the RNC. These committees raise 
campaign funds, head off factional disputes within the party, and try to enhance 
the party’s media image. Since 1972, the number of staff and the amount of  
money raised have increased substantially for both national committees. The 
work of each committee is overseen by a chairperson. Other members are  
generally major party contributors or fund-raisers.

For the party that controls the White House, the national committee chair is 
appointed by the president. Under a first-term president, the committee focuses 
on the reelection campaign. The national-committee chair of the party not in 
control of the White House is selected by the committee itself; this person usually 
raises money and performs other activities on behalf of the party’s members in 
Congress and state legislatures. In the wake of Hillary Clinton’s surprising defeat 
and the Democrats’ disappointing showing in the Senate elections in 2016, the  
Democratic Party appointed a new chair of the DNC, Thomas Perez, to help  
unite the party and evaluate what went wrong.

Congressional Campaign Committees. Each party forms two campaign 
committees to raise funds for its House and Senate election campaigns. The 
Republicans call their committees the National Republican Congressional Com-
mittee (NRCC) and the National Republican Senatorial Committee 
(NRSC), respectively. The Democrats call theirs the Democratic 
Congressional Campaign Committee (DCCC) and the Democratic 
Senatorial Campaign Committee (DSCC).

Although these organizations also have professional staff 
devoted to raising and distributing funds, developing strategies, 
recruiting candidates, and conducting on-the-ground campaigns, 
they are accountable to the party caucuses inside the House and 
Senate. Their chairs are members of the respective chambers  
(representatives or senators) and rank high in the party leadership 
hierarchy. The national committees and the congressional commit-
tees are sometimes rivals. Both groups seek donations from the same 
pool of people but for different candidates: the national committee 
seeks funds primarily for the presidential race, while the congres-
sional committees focus on House and Senate seats.

State and Local Party Organizations. Each major party has a 
central committee in each state. The parties traditionally also have 
county committees and, in some instances, state senate district com-
mittees, judicial district committees, and, in larger cities, citywide 
party committees and local assembly-district “ward” committees. 
Congressional districts also may have party committees.

These organizations are very active in recruiting candidates 
and registering voters. Federal law permits them to spend unlim-
ited amounts of money on “party-building” activities such as 

Local party organizations are 
important in conducting voter 
registration drives and getting 
out the vote.
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voter registration and get-out-the-vote drives, with the result that the national  
party organizations, which are restricted in how much they can spend on  
candidates, transfer millions of dollars to state and local organizations. The state 
and local parties, in turn, spend these funds, sometimes called soft money, to  
promote national, as well as state and local, candidates. As local organiza-
tions have become linked financially to the national parties, American political  
parties have grown more integrated and nationalized than ever before. At the 
same time, the state and local party organizations have come to control large 
financial resources and play important roles in elections.

The Contemporary Party as Service Provider to Candidates. Party leaders  
have adapted to the modern age. Parties as organizations are more professional, 
better financed, and more organized than ever before.17 Political parties have 
evolved into “service organizations,” without which it would be extremely diffi-
cult for candidates to win and hold office. For example, the national organizations 
of the political parties collect information, ranging from lists of likely supporters  

What Parties Do

Parties in Government
▪ Parties organize in support of and in opposition to governmental actions and 

policies.

▪ Parties select leaders in the House and Senate and make committee assignments.

▪ Politicians who are in the same party often support one another’s legislation.

Parties in the Electorate
▪ Many voters identify with a political party that reflects their views and interests. 

Once formed, this identification usually persists.

▪ Voters use parties as a “shortcut” to decide whom to vote for in elections.

▪ Some people develop strong attachments to a party and become party activists, 
organizing campaign efforts on behalf of a party’s candidates.

Parties as Institutions
▪ Parties are made up of networks of politicians, activists, interest groups, donors, 

consultants, and voters.

▪ Parties recruit candidates to run for office and organize caucuses, primary elec-
tions, and conventions to select a candidate to compete against the other party’s 
candidate.

▪ Parties raise money and perform other activities on behalf of their members in 
Congress and in state legislatures.

in
 brief
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and donors in local areas to public-opinion polls in states and legislative  
districts, and they provide this information directly to their candidates for state 
and federal offices. They also have teams of experienced campaign organizers and 
managers who provide assistance to understaffed local candidates.18

PARTY SYSTEMS
Our understanding of political parties would be incomplete if we considered  
only their composition and roles. The two major parties in the United States  
compete with each other for offices, policies, and power. Their struggle for control 
of government shapes the policies that they put forth, the coalitions of interests 
that they represent, and their ability, indeed the government’s ability, to respond 
to the demands of the times. In short, the fate of each major party is inextricably 
linked to that of its rival.

Political scientists often call the arrangement of parties that are important 
at any given moment a nation’s party system. The most obvious feature of a party 
system is the number of major parties competing for power. Usually, the United 
States has had a two-party system, meaning that only two parties have had a  
serious chance to win national elections. Of course, we have not always had the 
same two parties, and minor parties have often put forward candidates.

The term party system, however, also refers to the parties’ organization, the 
balance of power between and within party coalitions, the parties’ social and 
institutional bases, and the issues and policies around which party competition is 
organized. The character of a nation’s party system changes as the parties realign 
their electoral coalitions and alter their public philosophies. Such realignment 
comes sometimes subtly and sometimes suddenly. Today’s American party sys-
tem is very different from the system of 1950, even though Democrats and Repub-
licans continue to be the major competitors (Figure 11.5).

Over the course of American history, changes in political forces and align-
ments have produced six different party systems, each with distinctive political  
institutions, issues, and patterns of political power and participation. Of course,  
some political phenomena persist across party systems—such as conflicts over the 
distribution of wealth, an enduring feature of American political life. But even such 
phenomena manifest themselves in different ways during different political eras.

The First Party System: Federalists 
and Democratic-Republicans
Although George Washington and many other leaders of the time criticized  
partisan politics, the two-party system emerged early in the history of the  
new Republic. Competition in Congress between northeastern merchant and 
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*In some cases there was even a fourth party. Most of the parties listed here existed for only one term.

†The Anti-Masonics not only had the distinction of being the first third party but also were the first party to 
hold a national nominating convention and the first to announce a party platform.

figure 11.5
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southern planter factions led Alexander Hamilton and the northeasterners to 
form a voting bloc within Congress. The southerners, led by Thomas Jefferson 
and James Madison, responded by cultivating a popular following to change the 
balance of power within Congress.

The result of this regional rivalry was the birth of America’s first national 
parties—the Democratic-Republicans, whose primary base was in the South,  
and the Federalists, whose strength was greatest in New England. The Federalists 
supported the use of protective tariffs to encourage manufacturers, the assump-
tion by the federal government of responsibility for the states’ Revolutionary  
War debts, the creation of a national bank, and the resumption of commercial 
ties with England. The Democratic-Republicans opposed these policies, favor-
ing instead free trade, the promotion of farming over commercial interests, and 
friendship with France.

The primary rationale behind the formation of both parties was that they 
would create stable voting blocs within Congress around cohesive policy agen-
das. Although the Federalists and the Democratic-Republicans competed in  
elections, their ties to the electorate were loose. In 1800, the number of  
Americans eligible to vote was small, and voters generally followed the lead of 
local political, religious, and social leaders. Nominations were informal, with no 
rules of procedure. Local party leaders would simply gather at meetings called 
caucuses and agree on the person, usually one of the party leaders themselves, 
who would be the candidate.

In this era, before the secret ballot, many voters were reluctant to defy  
influential members of their community by publicly voting against them. In 
this context, the Democratic-Republicans and the Federalists organized politi-
cal clubs and developed newspapers and newsletters to mobilize elite opinion  
and draw in more followers. In the election of 1800, Jefferson defeated the 
incumbent Federalist president, John Adams, and led his party to power. The 
Federalists continued to weaken and finally disappeared after the pro-British 
sympathies of some Federalist leaders during the War of 1812 led to charges that 
the party was guilty of treason.

The Second Party System: Democrats and Whigs
From the collapse of the Federalists until the 1830s, America had only one  
political party, the Democratic-Republicans. This period of one-party politics is 
sometimes known as the Era of Good Feeling, to indicate the absence of party 
competition. Throughout this period, however, there was intense factional con-
flict within the Democratic-Republican Party, particularly between supporters 
and opponents of General Andrew Jackson, the great American hero of the War 
of 1812. Jackson, one of five significant candidates for president in 1824, won  
the most popular and electoral votes, but a majority of neither, throwing the 
election into the House of Representatives. His opponents united to deny him 
the presidency, but he won in 1828 and again in 1832.
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Jackson was greatly admired by millions of ordinary Americans living on 
farms and in villages, and the Jacksonians made the most of the general’s appeal 
to the common people. To bring growing numbers of voters to the polls, they 
built political clubs and held mass rallies and parades, laying the groundwork 
for a new and more popular politics. Jackson’s vice president and eventual suc-
cessor, Martin Van Buren, was the organizational genius behind the Jacksonian  
movement, establishing a central party committee, state party organizations, and 
party newspapers.

In response to complaints about cliques of party leaders dominating the 
nominations at caucuses, the Jacksonians also established state and national 
party conventions as the forums for nominating presidential candidates. 
The conventions gave control of the presidential nominating process to the  
new state party organizations that the Jacksonians had created and expected 
to control.

The Jacksonians, whose party became known as the Democratic Party, were 
not without opponents, however, especially in New England. During the 1830s, 
groups opposing Jackson for reasons of personality and politics united to form 
the Whig Party, thus giving rise to the second American party system. During 
the 1830s and 1840s, the Democrats and the Whigs built party organizations 
throughout the nation and sought to enlarge their support by eliminating prop-
erty restrictions and other barriers to voting—although voting was still limited to 
white men.

Support for the Whigs was strongest in the Northeast and among merchants; 
hence, to some extent they were the successors of the Federalists. Many Whigs 
favored a national bank, a protective tariff, and federally financed “internal 
improvements” (infrastructure like roads and canals). The Jacksonians opposed 
all three policies. In 1840, the Whigs won their first presidential election under 
the leadership of General William Henry Harrison, a military hero. The election  
marked the first time in American history that two parties competed for the  
presidency in every state in the Union.

In the late 1840s and early 1850s, conflicts over slavery produced sharp  
divisions within both parties, despite party leaders’ efforts to develop com-
promises that would bridge the widening gulf between North and South. By 
1856, the Whig Party had all but disintegrated under the strain. The Kansas- 
Nebraska Act of 1854 gave each western territory the right to decide whether 
to permit slavery. Opposition to this policy led to the formation of a number of 
antislavery parties, with the Republicans emerging as the strongest.19 In 1856, 
the party’s first presidential candidate won one-third of the popular vote and 
carried 11 states.

The early Republican platforms appealed to commercial as well as anti-
slavery interests by supporting grants of federal land to homesteaders, internal 
improvements, construction of a transcontinental railroad, and protective tar-
iffs. In 1858, the party won control of the House of Representatives; in 1860, the 
Republican presidential candidate, Abraham Lincoln, was victorious. Lincoln’s 
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victory strengthened southern calls for secession from the Union and soon led 
to civil war.

The Third Party System: Republicans 
and Democrats, 1860–1896
During the war, President Lincoln depended heavily on Republican governors 
and state legislatures to raise troops, provide funding, and maintain popular  
support for a long and bloody conflict. The South’s secession had stripped the 
Democratic Party of many of its leaders and supporters, but the party never-
theless remained politically competitive and nearly won the 1864 presidential  
election because of war weariness on the part of the northern public.

With the defeat of the Confederacy in 1865, some congressional Republicans 
tried to convert the South into a Republican region through Reconstruction, a 
program that enfranchised newly freed slaves (gave them the right to vote) and 
provided federal funds for economic recovery and infrastructure rebuilding 
while disenfranchising many white Democratic voters and disqualifying many 
white Democratic politicians from holding office. Reconstruction collapsed in 
the 1870s, however, as a result of divisions among Republicans in Congress and 
violent resistance by southern whites.

With the end of Reconstruction, the former Confederate states regained full 
membership in the Union and full control of their internal affairs. Throughout 
the South, African Americans were deprived of political rights, including the 
right to vote, despite post–Civil War constitutional guarantees to the contrary. 
The postwar South was solidly Democratic, enabling the national Democratic 
Party to compete with the Republicans on a more or less equal basis. From the 
end of the Civil War to the 1890s, the Republican Party remained the party of 
the North, with strong business and middle-class support, while the Democratic 
Party was the party of the South, with support from working-class and immi-
grant groups in the North.

The Fourth Party System, 1896–1932
During the 1890s, profound social and economic changes led to the emergence 
of a variety of protest parties, including the Populist Party, which won the sup-
port of hundreds of thousands of voters in the South and West. The Populists 
appealed mainly to small farmers but also attracted western miners and urban 
workers. In 1892, the party carried four states in the presidential election and 
elected governors in eight states.

In 1896, the Democrats in effect adopted the Populist platform and nomi-
nated William Jennings Bryan, a Democratic senator with Populist sympathies, 
for the presidency. The Republicans nominated the conservative senator William 
McKinley. In the ensuing campaign, northern and midwestern business inter-
ests made an all-out effort to defeat what they saw as a radical threat from the 
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Populist-Democratic alliance. When the dust settled, the Republicans had won a 
resounding victory.

In large urban areas, especially in the Northeast and upper Midwest, workers 
became convinced that Populist-Democratic policies would threaten the industries  
that provided their jobs, while immigrants feared the nativist rhetoric of some  
Populist orators and writers. The Republicans carried the northeastern and  
midwestern states and confined the Democrats to their strongholds in the South 
and West.

For the next 36 years, the Republicans were the nation’s majority party—very 
much the party of business, advocating low taxes, high tariffs, and minimal gov-
ernmental regulation. The Democrats were too weak to offer much opposition. 
Southern Democrats, moreover, were more concerned with maintaining the 
region’s autonomy on issues of race than with challenging the Republicans on 
other fronts.

The Fifth Party System: The New 
Deal Coalition, 1932–1968
The year after the Republican candidate Herbert Hoover won the 1928 pres-
idential election, the nation’s economy collapsed. The Great Depression  
produced economic hardship on a scale never seen before in the United States, 
and millions of Americans blamed the Republicans for not doing enough to  
promote recovery. In 1932, voters elected Franklin Delano Roosevelt and a  
solidly Democratic Congress. Roosevelt’s program for economic recovery, the 
New Deal, led to substantial increases in the size and scope of the national  
government, which took responsibility for economic management and social 
welfare to an extent unprecedented in American history.

Roosevelt designed many of his programs specifically to expand the Demo-
cratic Party’s political base. He rebuilt the party around a nucleus of unionized 
workers, upper-middle-class intellectuals and professionals, southern farmers, 
Jews, Catholics, and northern African Americans (few blacks in the South could 
vote), making the Democrats the nation’s majority party for 36 years. Republi-
cans groped for a response to the New Deal but often wound up supporting its 
popular programs, such as Social Security, in what was sometimes derided as 
“me-too” Republicanism.

The New Deal coalition was severely strained during the 1960s by conflicts 
over President Lyndon Johnson’s Great Society initiative, the African Ameri-
can civil rights movement, and the Vietnam War. A number of Great Society  
programs, targeting poverty and racial discrimination, involved giving power to 
local groups that were often at odds with city and county governments. These 
programs touched off battles between local Democratic organizations and the 
Johnson administration.

For its part, the struggle over civil rights initially divided northern Democrats, 
who supported the movement, from white southern Democrats, who defended 

amgovb15_ptr_ch11_328-365.indd   356 14/11/18   7:25 pm



PARTY SYSTEMS  357

racial segregation. Subsequently, as the movement launched a northern cam-
paign seeking access to jobs and education and an end to racial discrimination  
in such areas as housing, northern Democrats also split, with blue-collar  
workers increasingly tending to vote Republican. The Vietnam War divided the  
Democrats still further, with liberals opposing Johnson’s decision to send U.S. 
forces to Southeast Asia. These divisions within the Democratic Party provided an 
opportunity for the Republicans to return to power, which they did in 1968 under 
Richard Nixon.

The Sixth Party System, 1968–Present
By the 1960s, conservative Republicans, arguing that “me-tooism” was a recipe 
for continual failure, set out to reposition the party as a genuine alternative to 
the Democrats. In 1964, Republican presidential candidate Barry Goldwater, 
author of a book titled The Conscience of a Conservative, called for much lower 
levels of taxation and of government spending and economic regulation, and 
for the elimination of many federal social programs. Although Goldwater  
lost to Johnson, the ideas he expressed continue to be major themes of the 
Republican Party.

It took Richard Nixon’s “southern strategy” to end Democratic dominance 
of the political process. Beginning with his successful 1968 presidential cam-
paign, Nixon appealed to white southerners by promising to reduce federal 
support for school integration and voting rights. With the help of the indepen-
dent candidacy of former Alabama governor George Wallace, Nixon sparked 
the voter shift that eventually gave the once-hated “party of Lincoln” a strong 
position in all the states of the former Confederacy. In the 1980s, under Presi-
dent Ronald Reagan, Republicans added another important group to their 
coalition: religious conservatives offended by Democratic support of abor-
tion rights, as well as alleged Democratic disdain for traditional cultural and  
religious values.

While Republicans built a political base with economic and social conser-
vatives and white southerners, the Democratic Party maintained support among 
unionized workers and upper-middle-class intellectuals and professionals.  
Democrats also appealed strongly to racial minorities. The 1965 Voting Rights  
Act had greatly increased the participation of black voters in the South and helped  
the Democratic Party retain some congressional and Senate seats there. And 
while the Republicans appealed to social conservatives, the Democrats appealed 
to voters favoring abortion rights, LGBT rights, feminism, environmentalism, 
and other progressive social causes.

The results have been something of a draw. Democrats have won the presi-
dency 5 out of 14 elections since the passage of the Voting Rights Act, and they 
have held at least one chamber of Congress for most of that time. That apparent 
stalemate masked dramatic changes in the parties’ regional bases. Republicans 
surged in the South but lost ground in the Northeast. New England, once the  
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bedrock of the Republican Party, had only one Republican U.S. House 
member (of 22 seats) after the 2018 election.

The electoral realignment that began in 1968 laid the founda-
tions for the political polarization that has come to characterize 
contemporary politics. As southern Democrats and northeastern 
Republicans faded, the two parties lost their moderate wings. South-
ern white Democrats had tended to come from rural areas; they 
were socially conservative but strongly supported the New Deal. As 
the rural population in the South declined, and the suburbs grew, 
these southern Democrats were replaced by suburban Republicans 
whose constituents are much more economically conservative than 
their predecessors.

The opposite dynamic was at work in the North. Republicans  
in places like New York and New England tended to be socially  
moderate and economically conservative. Social and political  
shifts in the northeastern states marginalized the Republican Party 
and led to the emergence of a strong liberal faction within the  
Democratic Party. As a result, the moderate wings of both parties 
were substantially reduced, leaving Congress with a more polarized 
political alignment.

As each political party became ideologically more homogeneous after the  
1980s—today there are few liberal Republicans or conservative Dem ocrats— 
party loyalty in Congress, which had been weak between the 1950s and  
the 1970s, witnessed a dramatic resurgence. A simple measure of party unity 
developed by Professor Stuart Rice in the 1920s, and tracked by the Congres-
sional Quarterly since the 1950s, is the percentage of bills on which a majority 
of one party votes against a majority of the other party. Between the 1950s and 
the 1970s, unity hovered around 70 percent. Since the 1980s it has regularly 
exceeded 90 percent.20

A deep tension runs through the current political system, as both national 
parties have become more ideologically distinct and have catered more to 
their base than to the center of the electorate. More and more people are seek-
ing an alternative to the traditional Democratic and Republican formulas—a  
trend reflected in the rising number of voters calling themselves independents 
and in the appeal of unconventional candidates such as Bernie Sanders and 
Donald Trump.

American Third Parties
Although the United States is said to possess a two-party system, it has always 
had more than two parties. Typically, third parties in this country have repre-
sented social and economic protests that were not given voice by the two major 
parties.21 Such parties have significantly influenced ideas and elections. The  
Populists of the late nineteenth century and the Progressives, representing the 

The most recent party system 
was initiated by the shift of 
southern Democrats to the 
Republican Party. The 1968 
campaigns of the Republican 
Richard Nixon and the  
independent Alabama  
governor George Wallace 
(right) appealed to disaffected 
white southerners, cementing 
this shift.
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urban middle classes in the late nineteenth and early twentieth centuries, are 
important examples. Ross Perot, who ran for president in 1992 and 1996 as an 
independent fiscal conservative, garnered almost 19 percent of the votes in 1992.

The Timeplot on pp. 360–3 shows that although third parties have won 
entire states in the past, the Democratic and Republican parties have dominated 
the electoral map in recent decades. Table 11.1 lists all the parties that offered 
candidates in one or more states in the presidential election of 2016. The third-
party and independent candidates together polled about 7 million votes, but they 
won no electoral votes for president. Third-party candidacies also arise at the 
state and local levels. In New York, the Conservative Party has been on the bal-
lot for decades, though it generally endorses Republican candidates. Vermont 
senator Bernie Sanders is an independent who caucuses with the Democratic 
Party in the Senate. In 2016, Sanders campaigned for the Democratic presidential  
nomination.

Although it is difficult for third parties to survive, it is worth noting that the 
two major parties today themselves started as third parties. As we have seen, 
the Democrats emerged as an alternative to the Federalists and their opponents, 
loosely, the Antifederalists. The Federalist Party itself gave way to the Whig Party, 
which was replaced by the Republicans.

table 11.1

PARTIES AND CANDIDATES, 2016

CANDIDATE PARTY VOTE TOTAL
PERCENTAGE 

OF VOTE

Donald Trump Republican 62,679,259 46.16

Hillary Clinton Democrat 65,224,847 48.03

Gary Johnson Libertarian 4,460,030 3.28

Jill Stein Green 1,432,077 1.05

Evan McMullin Independent 620,384 0.46

Darrell Castle Constitution 197,431 0.15

Gloria LaRiva Socialism and 
Liberation

72,385 0.05

Rocky de la Fuente American Delta 33,103 0.02

Others 138,477 0.10

analyzing  
the evidence
Though the Democrats and 
the Republicans are the  
dominant political forces 
in the United States, many 
minor parties nominate  
candidates for the presidency.  
Why are there so many minor 
parties? Why don’t these 
parties represent much of a 
threat to the major parties?

SOURCE: David Leip’s Atlas of U.S. Presidential Elections, www.uselectionatlas.org/RESULTS/national.
php?year52016&minper50&f50&off50&elect50 (accessed 12/2/16).
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In some sense, then, the two major parties today started as alternatives to 
existing parties, and they have reinvented themselves ideologically to change 
with the times and to co-opt supporters of emerging third parties. The Dem-
ocratic Party, for example, became more liberal when it adopted most of the  
Progressive program early in the twentieth century. In the 1930s, many social-
ists felt that Roosevelt’s New Deal had adopted most of their party’s program, 
including old-age pensions, unemployment compensation, an agricultural mar-
keting program, and laws guaranteeing workers the right to organize into unions.

The major parties’ ability to evolve largely explains the short lives of third 
parties, whose causes are usually eliminated as the major parties absorb their 
programs and draw their supporters into the mainstream. An additional reason 
for the short duration of most third parties is the typical limitation of their elec-
toral support to one or two regions. Populist support, for example, was primarily 
western and midwestern; the 1948 Progressive Party drew nearly half its votes 
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from New York State; the 1968 American Independent Party, which won the most 
electoral votes ever polled by a third-party candidate (George Wallace), repre-
sented primarily the Deep South.

Moreover, voters usually assume that only the candidates nominated by 
the two major parties have any chance of winning and thus that a vote cast for a 
third-party candidate or an independent candidate is wasted. For instance, in the  
2000 race between Democrat Al Gore and Republican George W. Bush, the third-
party candidate Ralph Nader did better in states where either Bush or Gore was 
nearly certain of winning and worse in more closely contested states. Third-party 
candidates must struggle—usually without success—to overcome the perception 
that they cannot win.

Third-party prospects are also hampered by the United States’ single- 
member-district plurality election system. In many other nations, several indi-
viduals are elected to represent each legislative district. With this system of  
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multiple-member districts, weaker parties’ candidates have a better chance of 
winning at least some seats. For their part, voters in multiple-member-district 
systems are less concerned about wasting ballots and usually more willing than 
Americans are to support minor-party candidates.

Reinforcing the effects of the single-member district (as noted in Chapter 10),  
plurality voting rules generally have the effect of setting a high threshold for vic-
tory. To win a plurality race, candidates usually must secure many more votes 
than they would need under most European systems of proportional representa-
tion. For example, to win an American plurality election in a single-member dis-
trict with only two candidates, a politician must win more than 50 percent of the 
votes cast. To win a seat in a European multimember district under proportional- 
representation rules, a candidate may need only 15 or 20 percent of the votes. 
This high threshold in American elections encourages political factions that 
might otherwise form minor parties to minimize their differences and remain 
within the major-party coalitions.22
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It would nevertheless be incorrect to assert (as some scholars have) that 
the single-member plurality election system of the United States guarantees that 
only two parties will compete for power in all regions of the country. All one can 
say is that American election law depresses the number of parties likely to sur-
vive over long periods of time. There is nothing magical about the number two.

DO PARTIES ENHANCE 
REPRESENTATIVE DEMOCRACY?
Political parties help make democracy work. Americans value democracy with 
broad political participation and an effective government, but these goals are 
often at odds with each other. Effective government implies decisive action and 

timeplotPARTIES’ SHARE OF ELECTORAL VOTES, 1789–2016
(continued from previous page)

1996

1980

1964

2012

2000

1984

1968

2016

1992

1976

1960

2008

1988

1972

1956

20041940

1924

1952

1936

1920

1908

1948

1932

1916

1904

1944

1928

1912

1900
Progressive

States’ Rights Democratic

American Independent

Republican

Democratic

Democratic-Populist

amgovb15_ptr_ch11_328-365.indd   363 14/11/18   7:25 pm



364  CHAPTER 11 POLITICAL PARTIES

the creation of well-thought-out policies and programs. Democracy implies an 
opportunity for all citizens to participate fully in the governmental process. But 
full participation by everyone is usually inconsistent with getting things done in 
an efficient and timely manner.

Strong political parties help the United States balance the ideals of repre-
sentative democracy and efficiency in government. They can both encourage  
popular involvement and convert participation into effective government. As we 
have seen, however, the parties’ struggle for political advantage can also lead to 
the type of intense partisanship that cripples the government’s ability to operate 
efficiently and in the nation’s best interest.

Parties also simplify the electoral process. They set the electoral agenda 
through party platforms, recruit candidates, accumulate and distribute campaign 
resources, and register and mobilize people to vote. Party control of the nomi-
nating process and the pressures toward two-party politics in the United States 
mean that most voters must decide between just two choices in any election.  
Parties thus facilitate voters’ decision making. Voters can reasonably expect  
what sorts of policies a candidate with a party’s endorsement will pursue if 
elected. Even before a candidate has been nominated, most voters have already 
determined themselves to be Democratic or Republican and know who they will 
vote for.

This binary simplification of politics reduces our society’s many complex 
interests to just two competing teams, whose platforms must accommodate the 
many subtle differences or ideological nuances among groups inside each party. 
It further reduces politics into warring factions that have little hope of finding 
common ground. However, the two-party system does give meaning to the vote. 
It empowers the voter to say, “I want to stay the course with the party in power” 
or “I want to go in a new direction.”

In 2016, candidates from numerous third parties ran for president, including the 
Libertarian Party’s Gary Johnson (left) and the Green Party’s Jill Stein (right). Although 
they may have little chance of winning national office, minor parties can influence 
national politics.
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The statute books of the United States include many laws written to protect  
special interests rather than the more general interests of Americans. For example,  
to protect sugar beet growers in Louisiana and Texas, the government imposes 
quotas on imported sugar. As a result, Americans pay approximately twice as 
much for sugar as do citizens of other nations.

Or consider that even though 94 percent of Americans favor expanded  
background checks for gun purchasers,1 Congress has shown no inclination to 
require such checks, which gun manufacturers and the NRA oppose.

Or to take a third example, gasoline sold in the United States is required to 
contain ethyl alcohol that is mainly produced from corn. While farmers benefit 
from this arrangement, American taxpayers have shelled out tens of billions of 
dollars in subsidies for a fuel that actually consumes more energy to synthesize 
than it produces when burned.

What accounts for these curious and expensive arrangements? The answer 
is simple: lobbying by interest groups. Many such groups are better represented 
and have better access to the government than do ordinary Americans. Most of 
the time, elected officials have strong incentives to pay attention to the organized 
interests that fund their campaigns—and far less attention to ordinary voters. It 
has been said that politicians follow the political golden rule: those who have the 
gold make the rules.2

Often enough, voters are not aware that their elected officials are giving 
them the short end of the stick. How many voters understand the intricacies of 
the laws governing the taxation of profits earned abroad or energy tax credits or  
Medicare reimbursement rates? In such matters, politicians can serve corpo
rate interests without even considering ordinary citizens, most of whom have  
no views on these topics. But even on matters that many citizens do care about, 
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such as taxes, jobs, and energy costs, politicians will often still favor influential 
interest groups.

The framers of the Constitution foresaw the power that organized interests 
could wield and feared that the public good would be “disregarded in the conflict 
of rival [factions].”3 Yet they recognized that interest groups thrived because of 
the freedom that all Americans enjoyed to organize and express their views. To 
the framers, this problem presented a dilemma: if the government had the power 
to regulate or forbid efforts by organized interests to interfere in the political  
process, it would, in effect, have the power to suppress freedom. James Madison 
suggested a solution to this dilemma:

Take in a greater variety of parties and interests [and] 
you make it less probable that a majority of the whole 
will have a common motive to invade the rights of other 
citizens. . . . [Hence the advantage] enjoyed by a large 
over a small republic.4

According to Madison’s theory, a good constitution encourages many inter
ests so that no single interest can ever dominate the others. The assumption is 
that competition will produce balance and compromise, with all the interests  
regulating one another.5 Today, this principle is called pluralism.

Tens of thousands of organized groups in the United States compete to  
influence every aspect and level of government, but not all interests are fully and 
equally represented in the American political process. Generally speaking, small 

Interest groups try to influence 
the policies and actions of 
the government. For example, 
the National Rifle Association 
(NRA) works to promote laws 
that protect gun rights.

▪ Do interests make government 
and policy more representative 
or less representative of 
citizens’ preferences?

pluralism
The theory that all interests 
are and should be free to 
compete for influence in the 
government.
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groups, whose members see clear benefits from engaging in political action, have 
a substantial advantage over large groups, whose individual members see little 
gain from it. This difference helps to explain why a small number of corn produc
ers earning billions from gasohol can be politically more potent than the tens of 
millions of people who pay a few pennies more in taxes and gas costs resulting 
from policies supporting gasohol.

In this chapter, we examine interest group politics in the United States. We 
analyze the group basis of politics, the challenges that groups face in getting  
individuals to act collectively, and some solutions to these problems. We discuss 
the character and balance of the interests promoted through the American polit
ical system and the tremendous growth of interest groups in number, resources, 
and activity in recent decades. Finally, we examine the strategies that groups use 
to influence politics and whether their influence has become excessive.

After reading this chapter, you should be able to . . .
▪ Explain which types of groups are most likely to organize 

successfully to influence governmental policies

▪ Describe the strategies that interest groups use to influence policy

▪ Analyze the role of interest groups in a representative democracy like the United States

THE CHARACTERISTICS OF 
INTEREST GROUPS
An interest group is an organized group of people that attempts to influence 
governmental policies. Individuals form groups to increase the chance that their 
views will be heard and their interests treated favorably by government. Interest 
groups may also be referred to as lobbies.

Interest groups are sometimes equated with political action committees (PACs; 
see Chapter 10). However, a PAC focuses narrowly on helping certain candidates 
win elections. Interest groups’ activities are much broader and involve influenc
ing legislative and executive actions. Interest groups also are not political par
ties, which, as we have said, can be viewed as teams seeking to gain control of the  
government. Parties are concerned with who is in office, and they may take positions 
on a wide range of policies for the sake of winning elections. Interest groups con
cern themselves primarily with the interests of the group and governmental policies  
that affect those interests. For example, a trade association, such as the Dairy  
Farmers of America or Associated Builders and Contractors, is concerned with  
governmental policies that affect the dairy industry or the construction industry.

interest group
An organized group of people 
that attempts to influence 
governmental policies. Also 
called lobby.
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Enhancing Democracy
Millions of Americans are members of one or more interest groups, at least to 
the extent of paying dues or attending an occasional meeting. By representing 
the interests of such large numbers of people and encouraging political partici
pation, organized groups enhance American democracy. They educate their  
members about issues that affect them, lobby members of Congress and the  
executive branch, mobilize their own members for elections and grassroots  
lobbying, engage in litigation, and generally represent their members’ interests in 
the political arena. Interest groups also monitor governmental programs to ensure 
that they do not adversely affect members. In all these ways, organized inter
ests can be said to promote democratic politics. But because not all interests are  
represented equally, interest group politics works to the advantage of some of 
them and the disadvantage of others.

Which Interests Are Represented
When most people think about interest groups, they immediately think of groups 
with a direct economic interest in governmental actions (Table 12.1). Producers 
or manufacturers in a particular economic sector generally provide the support  
for these groups, such as the Chamber of Commerce, the American Fuel &  
Petrochemical Manufacturers, the American Farm Bureau Federation, and the 
National Federation of Independent Business, which represents small business 
owners. At the same time that broadly representative groups such as these are  
active in Washington, specific com panies—such as Google, Disney, Shell Oil, IBM, 
and Microsoft—may be active on issues of particular concern to themselves.

Labor organizations, although fewer in number and more limited in financial 
resources, are extremely active lobbyists. The AFLCIO, the United Mine Work
ers, and the Teamsters union all lobby on behalf of employees in the private sector. 
More recently, lobbies have arisen to promote the interests of public employees, 
the most significant being the American Federation of State, County and Munici
pal Employees (AFSCME).

Professional lobbies such as the American Bar Association and the  
American Medical Association have been particularly successful in furthering 
their members’ interests in state and federal legislatures. The “gun lobby,” includ
ing firearms manufacturers and dealers, as well as gun owners, is represented by 
the National Rifle Association (NRA). The NRA has mobilized furiously to thwart 
gun control efforts introduced in Congress in the wake of numerous recent  
mass shootings. Financial institutions, represented by organizations such as the 
American Bankers Association, are also important in shaping legislative policy.

Recent decades have seen the growth of a powerful “public interest” lobby 
claiming to represent concerns not addressed by traditional lobbies. Public  
interest groups have been most visible in consumer protection and environmen
tal policy, although they cover a broad range of issues, from nuclear disarmament  

lobbying
An attempt by a group to 
influence the policy process 
through persuasion of  
government officials.
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to civil rights to abortion. Examples include the National Rifle Association,  
Americans for Prosperity, the Natural Resources Defense Council, and the 
Union of Concerned Scientists.

The perceived need for representation on Capitol Hill has also generated 
a publicsector lobby, including the National League of Cities and a “research” 
lobby. The latter group includes universities and other institutions, such as the 
Brookings Institution and the American Enterprise Institute, that seek govern
ment funds for research and support. Indeed, many universities have expanded 
their lobbying efforts, even as they have reduced faculty positions and course 
offerings and increased tuition.6

table 12.1

WHO IS REPRESENTED BY ORGANIZED INTERESTS?

WORKFORCE  
STATUS OF THE 
INDIVIDUAL

U.S.  
ADULTS 

(%)
ORGS. 

(%)

TYPE OF  
ORG. IN 
WASHINGTON

RATIO:  %  
OF ORGS.  
TO % OF 
ADULTS

Executives 8.5 70.3 Business 
association

8.27

Professionals 13 23.7 Professional 
association

1.82

White-collar 
workers

14 1.1 White-collar 
union

0.08

Blue-collar 
workers

22.2 0.4 Blue-collar 
union

0.02

Farm workers 0.9 1.6 Agricultural 
workers’ 
organization

1.78

Unemployed 6.2 1.7 Unemployment 
organization

0.27

Not in 
workforce

35.3 1.2 Senior citizens’ 
organization, 
organization 
for the 
handicapped, 
educational 
organization

0.03

analyzing  
the evidence
What types of interests are 
most likely to be represented 
by interest groups? If interest 
group politics is biased in 
favor of the wealthy and the 
powerful, should we curb 
group politics?

SOURCE: Kay Lehman Schlozman, Sidney Verba, and Henry E. Brady, The Unheavenly Chorus: Unequal Voice 
and the Broken Promise of American Democracy (Princeton, NJ: Princeton University Press, 2012), 329. 
Updated data supplied by Schlozman, Verba, and Brady.
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Despite the large increase in interest groups, most organizations involved 
in politics in Washington, D.C., and in the state capitals still represent eco
nomic interests. The Policy Principle box on p. 372 gives an example of how the  
real estate industry and other groups have tried to stop changes to the mort
gage interest tax deduction, a policy that is in their own economic interest,  
even though it is not in the interest of most homeowners.

The Free-Rider Problem
Whether they need individuals to volunteer or merely to send money, all  
organizations must recruit and retain members. Yet, many groups find this task 
difficult, even with regard to those who agree strongly with the group’s goals. 
The reason, as the economist Mancur Olson explains, is that the benefits of a 
group’s success are often broadly available and cannot be denied to nonmem
bers.7 As we saw in Chapter 1, such benefits are called public goods (or collective 
goods). This term is usually associated with certain government benefits, but it 
can also be applied to beneficial outcomes of interest group activity.

To follow Olson’s theory, suppose that a number of private property owners 
live near a mosquitoinfested swamp. Each owner wants the swamp cleared. But 
if one owner or a few of them were to clear it, their actions would benefit all the 
other owners as well, without any effort on the others’ part. Each of the inactive 
owners would be free riding on the efforts of the one(s) who cleared the swamp. 
Thus, there is a disincentive for any of the owners to undertake the job alone.

Since the number of concerned owners is small in this particular case, they 
might eventually be able to organize themselves to share the costs, as well as enjoy 
the benefits of clearing the swamp. But suppose the common concern is not the 
neighborhood swamp, but polluted air or groundwater involving thousands of 
residents in a region, or millions of residents in a whole nation. National defense 
is the most obvious collective good whose benefits are shared by all Americans, 
regardless of the taxes they pay or the support they provide.

As the size of the benefited group increases, the freerider phenomenon 
becomes more of a problem. Individuals do not have much incentive to become 
active members and supporters of a group that is already working more or less on 
their behalf. The group would no doubt be more influential if all concerned indi
viduals were active members—if there were no free riders. But groups will not 
reduce their efforts just because free riders get the same benefits as duespaying 
activists. In fact, groups may work even harder in the hope that the free riders 
will be encouraged to join in.

Organizational Components
Most interest groups share certain key organizational components. First, they must 
attract and keep members. Usually, groups appeal to members not only by promot
ing certain political goals but also by offering direct economic or social benefits.

free riding
Enjoying the benefits of some 
good or action while letting 
others bear the costs.
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the policy principle
THE MORTGAGE INTEREST TAX DEDUCTION

When individuals and groups pursue policy goals, 
players may not have equal access to infor-
mation and other resources needed to take 

effective political action. Take the case of the mortgage tax 
credit. This tax credit benefits the real estate and finance 
industries and wealthy households. These interests are  
politically very active, well organized, and well informed, and 
they have the resources to bring pressure through lobbying.

Under current law, individuals who file itemized 
personal income tax returns may deduct the interest on 
as much as $750,000 in mortgage indebtedness from 
their taxable income. Though the average deduction 
is only about $1,680 for homeowners who itemize, this 
law can result in thousands of dollars in savings for an 
upper-bracket taxpayer with a large mortgage. 

Prior to 2017, the mortgage deduction was higher 
still. Homeowners could deduct the interest on mort-
gages of up to $1 million, and they could deduct their 
property taxes entirely. In 2017, Congress reduced  
the maximum mortgage deduction from interest  
on $1 million to $750,000 and capped at $10,000 the 
amount of state and local property taxes that could be 
deducted. These were highly controversial changes but 
far less extreme than initial proposals, which would  
have eliminated the deduction for state and local  
property taxes entirely and set the mortgage deduction 
at $500,000.1

Proponents of the mortgage interest tax deduction, 
such as the real estate industry, argue that it benefits the 
middle class and encourages home ownership, which 
gives people a stake in the community and the nation, 
making them better neighbors and citizens. The mort-
gage interest deduction, in fact, results in a direct savings 
to many Americans, but it also drives up home prices by 
allowing purchasers to assume larger mortgages. And 
the benefits are not universal.

Still, the mortgage interest deduction has long been 
viewed as politically untouchable—as evidenced by the 
controversy surrounding the changes in 2017. Wealthy 
homeowners and the real estate industry fought to keep 
the policy in place. The availability of a tax deduction 

encourages wealthier Americans to purchase second 
homes, to purchase more expensive homes, and to  
borrow against the value of their homes. From the per-
spective of the real estate and lending industries, cuts 
in the mortgage interest deduction would shrink these 
lucrative markets.

Why, then, did the Trump administration and the 
Republican leadership in Congress shrink the mortgage 
deduction in 2017? They reduced the mortgage deduc-
tion, over objections from the industry, in order to pay for 
other tax cuts, especially lowering the marginal tax rates 
of the wealthiest households. The net effect of the 2017 
tax law was to cut the taxes of families with incomes over 
$730,000 by roughly $50,000. One interest won out at 
the expense of the other.

THINK IT THROUGH

1. Why is it difficult for large groups of ordinary 
citizens—such as all homeowners—to organize and 
lobby government? What advantages do narrower 
interests have?

2. Why does it matter that groups focused on a specific 
interest are better informed about that topic than 
the average citizen?

1 Reuben Fischer-Baum, Kim Soffen, and Heather Long, “Republicans Say It’s a Tax Cut for the Middle Class. The Biggest Winners Are the Rich,” Washington 
Post, updated January 30, 2018, www.washingtonpost.com/graphics/2017/business/what-republican-tax-plans-could-mean-for-you/?utm_term=.
a0cfb78de959.

A home for sale in Durham, North Carolina.
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Thus, for example, AARP (formerly the American  
Association of Retired Persons), which promotes senior  
citizens’ interests, also offers members insurance bene
fits and commercial discounts. Similarly, many groups with  
primarily economic or political goals also seek to attract 
members through opportunities for social interaction and 
networking. Thus the local chapters of many national groups 
provide a congenial social environment while collecting  
dues that finance the national office’s political efforts.

Another kind of benefit involves the appeal of an interest group’s purpose. 
The best examples of such benefits are those of religious groups. The Christian 
right is made up of various interest groups that offer virtually no material benefits 
to members—their appeal depending almost entirely on the members’ identifica
tion with and belief in the group’s religious mission. Many religionbased interest 
groups have arisen throughout U.S. history, such as those that drove the abolition 
of slavery and Prohibition.

The second component shared by interest groups is that each must build  
a financial structure capable of sustaining an organization and funding its  
activities. Most interest groups rely on annual dues and voluntary contributions. 
Many also sell services such as insurance and vacation tours.

Third, every group must have a leadership and decisionmaking structure. 
For some groups, this structure is very simple. For others, it can be quite elaborate 
and involve hundreds of local chapters melded into a national apparatus.

Last, most groups include an agency that actually carries out the group’s 
tasks. This may be a research organization, a publicrelations office, or a lobbying 
office in Washington or a state capital.

The Characteristics of Members
Membership in interest groups is not randomly distributed in the population. 
People with higher incomes, higher levels of education, and managerial or 
professional occupations are much more likely to join than are those on lower 
rungs of the socioeconomic ladder.8 Welleducated, upperincome people 
are more likely to have the time, money, and skills needed to play a role in a 
group. Moreover, for business and professional people, group membership may  
provide personal contacts and access to information that can help advance 
their careers. At the same time, corporate entities—businesses and trade  
associations—usually have ample resources to form or participate in groups 
that seek to advance their causes.

The result is that interest group politics in the United States has a  
pronounced upperclass bias. Although many groups do have a workingclass or 
lowerclass membership—labor organizations and welfarerights organizations, 
for example—the great majority of interest group members are from the middle  
and uppermiddle classes. In general, interest groups serve the interests of  

In addition to promoting shared 
political goals, interest groups 
may offer their members  
material benefits. AARP offers 
its members insurance benefits 
and commercial discounts.
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society’s “haves.” When interest groups take opposing positions on issues and 
policies, the positions usually reflect divisions among affluent groups rather than 
conflicts between the upper and lower classes.

Even groups associated with a progressive political agenda and support for 
the rights of the poor tend, in their own membership, to reflect the interests of  
the middle and uppermiddle classes. Consider the NAACP and the National 
Organization for Women (NOW). Both groups advocate for the rights of the poor, 
but both have a largely middleclass membership and focus on issues of concern 
to primarily that membership: the NAACP on minority access to universities and 
the professions, and NOW on gender equality in education and women’s access to 
positions in business and the professions.

In general, to obtain adequate political representation, forces low on 
the socioeconomic ladder must be organized on the massive scale associated 
with political parties. Indeed, parties can mobilize the collective energies of  
large numbers of people who, as individuals, may have very limited resources. 
Interest groups, in contrast, generally organize smaller numbers of the  
bettertodo. Thus, the relative importance of political parties and interest 
groups has farranging implications for the distribution of political power in 
the United States.

Response to Changes in the Political Environment
As long as there is government, as long as government makes policies that provide  
benefits or impose costs, and as long as there is liberty to organize, interest groups 
will abound. And if government expands, so will interest groups. For example, a 
spurt of growth in the national government occurred during the 1880s and 1890s, 
arising largely from early governmental efforts to fight monopolies and regulate 
some aspects of interstate commerce. In the latter decade, a parallel growth spurt 
occurred in national interest groups, including the imposing National Association 
of Manufacturers and other trade associations. Many groups organized around 
agricultural commodities as well, and this period also saw trade unions begin to 
expand as interest groups. In the 1930s, interest groups with headquarters and 
representation in Washington began to grow significantly, reflecting that decade’s 
expansion of the national government.

Recent decades have seen an enormous increase both in the number of  
interest groups seeking a role in the political process and in the extent of their oppor
tunity to influence that process. As we have noted, today there are tens of thousands 
of groups at the national, state, and local levels. One indication of the proliferation 
of their activity is the enormous number of political action committees (PACs),  
a vehicle by which interest group money is spent to influence elections. Nearly three 
times as many PACs operated in 2016 as in the 1970s, the number increasing during 
the period in between from fewer than 500 to more than 7,000.9

A New York Times report, for example, noted that during the 1970s, expanded 
federal regulation of the automobile, oil, gas, education, and health care industries  

political action committee 
(PAC)
A private group that raises  
and distributes funds for use  
in election campaigns.
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drove each of these interests to substantially increase its efforts to influence the 
government’s behavior. These efforts, in turn, spurred the organization of other 
groups to support or oppose the activities of the first ones.10 The rise of PACs 
reflects one of the most common features of business political activity: businesses 
are reactive. They are usually drawn into politics to resist regulations, rather than 
to create a new program.

Similarly, federal social programs have occasionally sparked (1) political 
organization and action by groups of beneficiaries seeking to influence the distri
bution of benefits and, in turn, (2) the organization of groups opposed to the pro
grams or their cost. AARP, perhaps the nation’s largest membership organization, 
emerged because of the creation and expansion of Social Security and Medicare. 
Once older Americans had guaranteed retirement income and health insurance, 
they had a clear stake in protecting and expanding these benefits. AARP devel
oped in response to attempts to scale back the program.11

Participants in the socalled New Politics of the 1960s, which emphasized 
environmental, consumer, and civil rights concerns, started or strengthened pub
lic interest groups such as Common Cause, the Sierra Club, the Environmental 
Defense Fund, Physicians for Social Responsibility, the National Organization 
for Women, and the various organizations formed by consumer advocate Ralph 
Nader. These groups were able to influence the media, Congress, and even the 

The Character of Interest Groups
▪ Interests Represented

Economic interests (e.g., American Farm Bureau Federation)

 Labor organizations (e.g., AFL-CIO, United Mine Workers, International  
Brotherhood of Teamsters)

 Professional lobbies (e.g., American Bar Association, American Medical Association)

 Financial institutions (e.g., American Bankers Association)

 Public interest groups (e.g., Common Cause, Union of Concerned Scientists)

Public-sector lobby (e.g., National League of Cities)

▪ Organizational Components
 Attracting and keeping members

 Fund-raising to support the group’s infrastructure and lobbying efforts

Leadership and decision-making structure

Agency that carries out the group’s tasks

▪ Characteristics of Members
 Interest groups tend to attract members from the middle and upper-middle classes  
because these people are more likely to have the time, money, and inclination 
to take part in such associations. People from less advantaged socioeconomic 
groups need to be organized on the massive scale of political parties.

in
 brief
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judiciary, and enjoyed remarkable success during the late 1960s and early 1970s 
in getting laws and policies they favored enacted. Activist groups also played  
a major role in enacting occupational health and safety legislation. More 
recent social movements include the Tea Party movement (antitax) and Black  
Lives Matter (protesting racial discrimination in policing and the criminal  
justice system).

Among the factors contributing to the rise and success of public interest 
groups was technology. Computerized directmail campaigns in the 1980s were 
perhaps the first innovation that allowed organizations to reach out to potential 
members. Today, Facebook, Twitter, and other electronic media enable public 
interest groups to reach hundreds of thousands of potential sympathizers and 
contributors. Relatively small groups can efficiently identify and mobilize adher
ents nationwide. Individuals whose perspectives make them a small anonymous 
minority everywhere can connect and mobilize for national political action 
through social networking tools unheard of even 30 years ago.

Of course, many individuals who share a common interest do not form  
interest groups. For example, although college students share an interest in the 
cost and quality of education, they have seldom organized to demand lower 
tuition, better facilities, or a more effective faculty. Students could be called a 
“latent group,” of which there are many in American society. Often the failure 
of a latent group to organize reflects individuals’ ability to achieve their goals 
without joining an organized effort. Individual students, for example, are free to 
choose among colleges that, in turn, must compete for patronage. Where the mar
ket or other mechanisms allow individuals to achieve their goals without joining 
groups, they are less likely to do so.

STRATEGIES FOR INFLUENCING POLICY
Interest groups work to make it more likely that all branches and levels of  
government will hear their policy concerns and treat them favorably. The quest 
for political influence and power takes many forms, which we can roughly divide 
into insider strategies and outsider strategies.

Insider strategies include gaining access to key decision makers and using 
the courts. Of course, influencing policy through traditional political institutions 
requires understanding how those institutions work. A lobbyist who wishes to 
address a problem with legislation will seek a sympathetic member of Congress, 
preferably on a committee with jurisdiction over the problem, and will work 
directly with the member’s staff. Likewise, an organization that decides to file 
a suit will do so in a jurisdiction where it has a good chance of getting a sympa
thetic judge or appellate court.

Gaining access is not easy: legislators and bureaucrats have many requests 
to juggle. Courts, too, have full dockets. Interest groups themselves have limited 
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budgets and staff. They must choose their battles well and map out the insider 
strategy most likely to succeed.

Outsider strategies include trying to influence public opinion for or against  
a proposed governmental action and giving contributions, assistance, and 
endorsements to a campaign or to the opposition. Just as politicians can gain 
an electoral edge by informing voters, so can groups. A wellplanned public 
information campaign or targeted campaign activities and contributions can have 
as much influence as working the corridors of Congress.

Many groups use a mix of insider and outsider strategies. For example, 
environmental groups such as the Sierra Club lobby members of Congress and  
key congressional staff, participate in bureaucratic rule making by offering  
suggestions to agencies on new environmental rules, and bring suits under  
various environmental laws, such as the Endangered Species Act. At the same 
time, the Sierra Club attempts to influence public opinion through media cam
paigns and to influence electoral politics by supporting candidates who share its 
environmental views and opposing candidates who do not.

Direct Lobbying
The term lobbying refers to efforts by individuals or groups to influence the 
actions of government officials. Traditionally, lobbying was viewed as an effort 
to influence members of Congress, but lobbying can also be aimed at officials of 
the executive branch. The First Amendment to the Constitution provides for the 
right to “petition the Government for a redress of grievances.” But as early as  
the 1870s, lobbying became the common term for petitioning.

The 1946 Federal Regulation of Lobbying Act defines a lobbyist as “any  
person who shall engage himself for pay or any consideration for the purpose of 
attempting to influence the passage or defeat of any legislation to the Congress 
of the United States.” According to the 1995 Lobbying Disclosure Act, any person 
who makes at least one lobbying contact with either the legislative or the execu
tive branch in a year, any individual who spends 20 percent of his or her time 
in support of such activities, or any firm that devotes 10 percent of its budget to 
such activities must register as a lobbyist. Lobbyists must report which topics  
they discussed with the government, though not which individuals or offices  
they contacted. Analyzing the Evidence on pp. 378–9 looks at the major types  
of interest groups and their influence on government.

Lobbying involves much activity on the part of someone speaking for an 
interest. Lobbyists pepper legislators, administrators, and committee staff mem
bers with facts and claims about pertinent issues, and facts or claims about public 
support for addressing those issues.12 Indeed, lobbyists serve a useful purpose in 
the legislative and administrative process by providing this kind of information.

However, within each industry in the economy, for example, the many  
individuals and organizations involved in lobbying usually do not speak with 
a common voice. Rather, each advocates for its own interests, often in conflict 
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Interest Group Influence
Contributed by  Beth L. Leech, Rutgers University

Which interest groups have the most influ-
ence over political outcomes? It is gener-

ally accepted among those who study interest 
groups that business and economic interests 
predominate. Economic interests are more likely 
to form organized groups, are more likely to be 
active, and on average spend more money and 
more time on political issues than are noneco-
nomic interests like citizen groups or “public 
interest” groups. When we look at interest groups’ 
involvement in the policy-making process, how-
ever, the sheer number of groups or dollars may 
not directly equal the amount of influence that 
those groups have. While numbers and dollars 
are important indicators of which interests are 
represented, it would be preferable to try to 
measure which groups actually were influential 
in politics. To address this question, the political 

scientist Frank Baumgartner and his colleagues 
interviewed 315 lobbyists and government offi-
cials about 98 randomly selected policy issues. 
Citizen groups were more likely to be mentioned 
as being important in the debates than any other 
type of group, despite the fact that they spent 
less and they made up a smaller part of the over-
all group population. 

 Why were citizen groups seen as so influ-
ential despite their relative lack of resources? It 
may be that those groups have important ties  
to constituents, granting them greater legitimacy 
in the eyes of members of Congress, or it could 
be that some members of Congress already 
supported the policies that the citizen groups  
were advocating. Whatever the reason, it is clear 
that citizen groups have a greater voice in Wash-
ington than the dollar counts might suggest. 

analyzing the evidence

* Includes governmental groups, think tanks, universities, and hospitals.

These data from the National Survey  
of Governmental Relations and 
Lobbyists.Info show the dominance of  
business organizations in Washington.  
Businesses make up 31 percent of  
those with dedicated national lobbying 
offices. Trade associations, which 
represent groups of businesses, make 
up another 23 percent. Citizen groups, 
professional associations, and unions 
together have less than half of all  
lobbying offices, and it is especially 
striking to note that unions are only  
2 percent of the total.

20%
Citizen groups

23%

associations
31%

Businesses

2%
Unions

11%
Other13%

Professional
associations

Trade

*

Groups with Washington Lobbying Offices
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Who Is Seen as Important in Policy Making?

Average Spending on Lobbying and Campaign Contributions

The graph shows the average amounts spent on lobbying or campaign contributions by interest 
groups. Citizen groups on average spent much less on lobbying and campaign contributions than other 
types of groups. Unions on average spent more on campaign contributions than any other type of 
group, but that spending is tempered by the fact that there are fewer unions. (Note: Lobbying figures 
represent total reported spending in 2012; PAC campaign contributions are for the two-year election 
period ending with the 2012 election.)

Although the overall population of 
interest groups has fewer citizen groups 
than business groups, as seen in the 
figure on the facing page, not all groups 
are equally influential. Baumgartner and 
his colleagues interviewed 315 lobbyists 
and government officials about  
98 randomly selected policy issues. 
Citizen groups were more likely to be 
mentioned as being important in the 
debate than any other type of group. 
More than a quarter of the interest 
groups seen as being influential were 
citizen groups.
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with other firms in the same industry. What the leading organization or peak  
association of an industry advocates may be undercut by the activities of individ
ual firms. For example, the Entertainment Software Association likely wants a 
different set of regulations than does Microsoft or Google.

Lobbying Members of Congress. Interest groups have substantial influence 
in setting the legislative agenda and helping craft the language of legislation (see 
Figure 12.1). Today, sophisticated lobbyists win influence by providing informa
tion about policies to busy members of Congress, who actually may refuse to meet 
with them unless they have useful information to offer. But this is only one of the 
many services that lobbyists perform. They may also testify on their clients’ behalf 
at congressional committee and agency hearings, help clients identify potential 
allies with whom to build coalitions, draft proposed legislation or regulations to 
be introduced by friendly lawmakers, and talk to reporters and organize media 
campaigns. Lobbyists are also important in politicians’ fundraising, directing  
clients’ contributions to congressional and presidential candidates.

Forging alliances;
logrolling

Media

Providing PAC funds,
endorsements,

information
campaigns, testimony

Generating
letters, faxes,
telephone
calls, letters
to news
editors, visits
to Washington;
working
in elections

Activating
constituents
whose jobs

or businesses
are affected;

providing them
with information
and arguments;

helping them
organize

Providing information;
developing personal
contacts and ties;
doing favors

Giving
advice

Lobbying

“Going public”:
releasing favorable
research findings,

news releases,
public relations

campaigns, tips
to reporters

Broadcasting
news stories
and editorials
favorable
to the interest
group

Congressional
Staff

Targeted Members
of Congress

Constituents

Interest
Group

Other Members
of Congress

figure 12.1

HOW INTEREST GROUPS INFLUENCE CONGRESS

analyzing  
the evidence
Interest groups can influence 
members of Congress in a 
variety of ways. They may 
seek to mobilize popular  
support in the form of  
grassroots campaigns, they 
may try to generate publicity 
favorable to their cause,  
they may work through  
congressional staffers, or 
they may seek to lobby 
members of Congress 
directly. How might these 
various strategies work 
together? What pitfalls might 
an interest group encounter 
in trying to influence  
members of Congress?
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Some interest groups go still further. They 
develop strong ties to individual politicians or 
policy communities within Congress by hiring 
former staffers, former members of Congress, or 
even relatives of sitting members. The frequent 
rotation of those in positions of power into lobby
ing jobs, a practice known as revolvingdoor pol
itics, is driven by the continual turnover of staff, 
lobbyists, and even political parties in Washing
ton. Because lobbying firms must stay current and 
connected to Congress to offer the best service to 
their clients, most large lobbying firms in Washington have strong ties to both 
the Democrats and the Republicans on Capitol Hill.

Lobbying the President. So many individuals and groups clamor for the  
president’s attention that only the most skilled and well connected can hope to 
influence presidential decisions. When running for president, Barack Obama 
made a bold promise to “free the executive branch from special interest influ
ence.” He followed that promise with an executive order tightening rules 
that prohibited most people who left the government to work as lobbyists for  
two years. Thencandidate Donald Trump’s rhetoric was even more strident, 
promising to “drain the swamp.” These promises proved exceedingly difficult  
to keep, since many people appointed by Obama and Trump had close ties to  
lobbyists or worked for lobbying firms.13

One of President Obama’s first executive orders created an ethics standard 
and pledge for all executive branch appointments, and the administration imposed 
further restrictions on those receiving funds from the Emergency Economic Sta
bilization Act and the American Recovery and Reinvestment Act. Anyone wishing 
to receive funds from those huge economic stimulus bills had to show that they 
did not have conflicting interests and were not involved in lobbying the govern
ment.14 Trump also signed an executive order concerning lobbying. The Trump 
order actually weakened the rules created by the Obama administration.

Lobbying the Executive Branch. Even when an interest group succeeds in get
ting its bill passed by Congress and signed by the president, full and faithful imple
mentation of that law is not guaranteed. Often, the group and its allies continue their 
lobbying efforts, directed now toward the executive agency charged with imple
mentation. On average, 40 percent of lobbyists regularly contact both legislative  
and executive branch officials, and 16 percent contact only the executive branch.15

In some respects, federal law actually promotes interest group access to the 
executive branch. The Administrative Procedure Act, enacted in 1946 and fre
quently amended, requires most federal agencies to provide notice and an opportu
nity for public comment before implementing proposed new rules and regulations. 
This practice of noticeandcomment rule making gives interests an opportunity to 
publicize their views and participate in implementing legislation that affects them. 

The most powerful interests  
can sometimes influence 
presidential decisions. In 2017, 
President Donald Trump met 
with members of the business 
community to discuss tax 
reform.
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Since 1990, the Negotiated Rulemaking Act has encouraged administrative agen
cies to engage in direct and open negotiations with affected interests when devel
oping new regulations. These two laws have played an important role in opening 
the bureaucratic process to interest group influence. Today, few federal agencies 
would consider implementing a new rule without consulting affected interests.16

Regulation of Lobbying. Concerns that lobbyists have too much influence 
have led to the adoption of legal guidelines regulating their activities. For exam
ple, since 1993, businesses may no longer deduct the cost of lobbying from their 
taxes. Trade associations must report to members the proportion of their dues 
that goes to lobbying, and that proportion may not be claimed as a business 
expense for tax purposes. Most important, the 1995 Lobbying Disclosure Act  
significantly broadened the definition of individuals and organizations that 
must register as lobbyists. According to the filings under this act, almost 10,840  
lobbyists were working the halls of Congress in 2018.

Congress also restricted interest group influence by adopting rules that  
prohibited members from accepting gifts from registered lobbyists. In addition, 
congressional rules prohibit members from accepting a gift worth more than  
$50 from any single source, with a total limit of $100 from any single source 
during a calendar year. Also banned was the practice of paying honoraria, which 
special interests had used to supplement congressional salaries. Interest groups 
can still pay for the travel of representatives, senators, or their spouses or staff 
members, as long as a trip is related to legislative business and is disclosed on 
congressional reports within 30 days. The cost of meals and entertainment on 
these trips does not count toward the gift limit.

In 2007, congressional Democrats adopted ethics rules prohibiting lobbyists 
from paying for most meals, trips, parties, and gifts for members of Congress. 
Lobbyists were also required to disclose the amounts and sources of small cam
paign contributions that they “bundled” into large contributions. And interest 
groups were required to disclose the funds they used to rally voters for or against 
legislative proposals.

As soon as the rules were enacted, however, lobbyists and politicians found 
ways to get around them, and they have had little impact. In the executive branch, 
in contrast, policies imposed by President Obama in 2009 made it much more  
difficult for lobbying firms to influence decision making, either directly through 
lobbying or indirectly by hiring people with direct access to decision makers.  
President Trump, however, loosened these rules somewhat when he took office.

Using the Courts
Interest groups sometimes turn to the courts to supplement other avenues of 
access. They can use the courts to affect public policy in at least three ways:  
(1) by bringing suits directly on behalf of a group; (2) by financing suits brought  
by individuals; or (3) by filing companion briefs as amicus curiae (literally “a 
friend of the court”) to an existing court case (see Chapter 8).
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Significant modern uses of the courts by interest groups include those  
involving the “sexual revolution” and the movement for women’s rights.  
Beginning in the mid1960s, a series of suits brought in federal courts tried to 
force them to recognize a right to privacy in sexual matters. The effort began in 
Griswold v. Connecticut with a challenge to state restrictions on obtaining contra
ceptives for nonmedical purposes; here the Supreme Court held that states could 
neither prohibit the dissemination of information about contraceptives to, nor 
prohibit their use by, married couples. In a subsequent case, the Court held that 
the states could not prohibit the use of contraceptives by single persons. A year 
later, the Court held, in the 1973 case of Roe v. Wade, that states could not impose 
an absolute ban on voluntary abortions. Each of these cases, as well as others, was 
part of the Court’s definition of a constitutional doctrine of privacy.17

Roe v. Wade sparked a controversy that led conservative groups to make 
extensive use of the courts to narrow the scope of the privacy doctrine. They 
obtained rulings, for example, that upheld a prohibition on the use of federal 
funds to pay for voluntary abortions. And in 1989, the Roe v. Wade decision was 
significantly undermined in the case of Webster v. Reproductive Health Services, 
which allowed states to place some restrictions on abortion.18

Another significant use of the courts as a strategy for political influence is 
found in the history of the NAACP. The most important of these cases was Brown 
v. Board of Education of Topeka, Kansas (1954), in which the Supreme Court held 
that legal segregation of public schools was unconstitutional.19

Business groups are also frequent users of the courts, because so many gov
ernmental programs apply to them, notably in such areas as taxation, antitrust 
cases, interstate transportation, patents, and product quality and standardization. 
Major corporations and their trade associations pay tremendous fees each year to 

Political movements often make 
use of the courts to advance 
policy preferences. In the past 
30 years, pro- and anti-abortion 
groups have frequently brought 
lawsuits related to abortion 
policies.
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prestigious Washington law firms. Some of this money is spent in gaining access, 
but much of it serves to keep the firms’ most experienced lawyers prepared to 
represent the corporations in court or before administrative agencies.

The new political movements that arose beginning in the 1960s made  
significant use of the courts to advance their goals during the following decades. 
Facilitated by changes in the legal rules governing access to the courts (discussed 
in Chapter 8), the agenda of these groups was visible in decisions handed down 
in several key policy areas. For example, they forced federal agencies to pay  
attention to environmental issues, even when the agencies’ activities were not 
directly related to environmental quality.

By the 2000s, the courts often were the battleground on which these  
movements waged their fights. Perhaps most dramatic was a string of lawsuits 
spanning 30 years (1986–2016) in which pro and antiabortion organizations, 
such as ProLife Action Network, Operation Rescue, and NOW, repeatedly sued 
state and local governments, and sometimes each other, to establish the rules  
governing protests near abortion clinics. Ultimately, the Supreme Court sided 
with the antiabortion groups, but not before deciding three separate cases on 
the matter, at extremely high cost to both sides.20

Mobilizing Public Opinion
Organizations also try to pressure politicians by mobilizing public opinion—a 
strategy known as going public. When groups go public, they try to persuade 
large numbers of people to pay attention to their concerns in the hope that 
greater visibility and public support will make those in power see those con
cerns as important. Increased use of this strategy is traced to the rise of modern  
advertising at the beginning of the twentieth century. As early as the 1930s,  
political analysts distinguished between the “old lobby” of group representatives 

going public
Trying to influence public 
opinion for or against some 
proposed action by the  
government.

Protests, including marches, 
rallies, and sit-ins, are the 
oldest means of going public. 
Organized protests, like  
this Black Lives Matter  
demonstration in Philadelphia, 
raise awareness of issues.

amgovb15_ptr_ch12_366-393.indd   384 14/11/18   7:25 pm



STRATEGIES FOR INFLUENCING POLICY  385

attempting to influence Congress directly and the “new lobby” of publicrelations 
professionals addressing the public in order to reach Congress indirectly.21

A casual scan of major newspapers, magazines, and websites will reveal 
an abundance of expensive, welldesigned ads by major companies and indus
try associations, such as those from the oil and gas, automobile, and health and  
pharmaceutical industries. Such ads often highlight what the firms or industries 
do for the country, not merely the products or services they offer. Their purpose 
is to create and maintain a positive association between the advertiser and the 
community at large, in the hope that the community’s favorable feelings can be 
drawn on in political controversies later.

Sometimes groups advertise expressly to shift public opinion on a ques
tion. One of the most famous such campaigns was run by the Health Insurance  
Association of America in 1993 and 1994 in opposition to President Bill  
Clinton’s proposed national health insurance plan. These ads featured a cou
ple, Harry and Louise, sitting at their kitchen table disparaging the bureau
cratic problems they would face under Clinton’s plan. These ads are widely 
credited with turning public opinion against Clinton’s plan, which never got 
off the ground in Congress.

A decade later, when President Barack Obama proposed an extensive over
haul of the health insurance industry, a trade group representing drug makers 
remade the HarryandLouise spot using the same actors, but this time to support 
the administration’s plan. Louise concludes the new ad by saying, “A little more 
cooperation, a little less politics, and we can get the job done this time.”22

A second strategy for going public, grassroots lobbying, entails many of the 
same organizing methods used in political campaigns: developing lists of support
ers and having them voice their concern about an issue and recruit others to do 
so as well. It is common practice today to send direct mail or email that includes 
a draft message about a particular bill or controversy for recipients to adapt and 
then send to their members of Congress. A grassroots campaign can cost any
where from $40,000 to try to sway the votes of one or two crucial members of 
a committee or subcommittee, to millions of dollars to mount a national effort 
aimed at Congress as a whole. Such grassroots campaigns are often organized 
around controversial, prominent legislation or appointments, such as Supreme 
Court nominees.

Grassroots lobbying has become more prevalent in recent decades because 
congressional rules limiting gifts to members have made traditional lobbying 
more difficult. But has it reached an intolerable extreme? One case in particular 
illustrates the extremes of what has come to be known as “Astroturf” lobbying  
(a play on the brand name of an artificial grass used on many sports fields).  
Beginning in 1992, 10 giant companies in the financial services, manufactur
ing, and hightech industries spent millions of dollars over three years on a  
grassroots campaign to influence a decision in Congress to limit investors’ abil
ity to sue for fraud. Retaining an expensive consulting firm, these corporations 
paid for the use of specialized computer software to persuade Congress that 

grassroots lobbying
Mobilizing an interest group’s 
membership to contact  
government officials in  
support of the group’s  
position.
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there was “an outpouring of popular support for the proposal.” Thousands of 
letters about the issue flooded Capitol Hill. Many came from people who sin
cerely believed that investor lawsuits are often frivolous and should be cur
tailed, but much of the mail was artificial, generated by the consultants, and 
came from people who had no strong feelings or even no opinion at all about 
the issue.

Astroturf campaigns have increased in frequency as members of Congress 
have grown more skeptical of Washington lobbyists and far more concerned 
about whether their constituents support or oppose a particular issue. Interest
ingly, after the firms in the sueforfraud campaign spent millions of dollars and 
generated thousands of letters, they came to the somber conclusion that “it’s more 
effective to have 100 letters from your district where constituents took the time 
to write and understand the issue,” because “Congress is sophisticated enough to 
know the difference.”23

Protests, including marches, rallies, and sitins, are the oldest means of  
going public. Those who lack money, contacts, and expertise can always resort to 
protest to bring attention to an issue or pressure on the government. Indeed, the 
right to assembly is protected in the First Amendment to the Constitution.

Protests may have many different consequences, depending on how they 
are managed. One basic consequence of a successful protest is that it attracts  
attention. Organized protests also create a sense of community among the  
protesters and raise the consciousness of others about the issue involved. In 
addition, protests often attempt to impose costs on others by disrupting traffic 
or commerce, thereby forcing people to bargain with the protesters. In 2016, for 
example, Black Lives Matter protesters disrupted traffic in major cities to call 
attention to the claim that police forces were too quick to use lethal force against 
African Americans.

Using Electoral Politics
In addition to attempting to influence members of Congress and other officials, 
interest groups use the electoral process to try to elect the “right” legislators  
in the first place and to ensure that those elected will owe them a debt of  
gratitude for their support. To put matters into perspective, groups invest far 
more resources in lobbying than in electoral politics. Nevertheless, financial  
support and campaign activism can be important tools for organized interests.

Political Action Committees. By far the most common electoral strategy 
that interest groups use is that of giving financial support to political parties or  
candidates. But because such support can easily cross the threshold into out
right bribery, Congress has occasionally tried to regulate it. For example, the 
Federal Election Campaign Act of 1971 (FECA; amended in 1974) limits cam
paign contributions and requires that each candidate or campaign committee 
provide comprehensive information about each donor who contributes more 
than $100.

amgovb15_ptr_ch12_366-393.indd   386 14/11/18   7:25 pm



STRATEGIES FOR INFLUENCING POLICY  387

These provisions have been effective up to a point, considering the  
large number of embarrassments, indictments, resignations, and criminal 
convictions in the aftermath of the Watergate scandal of the early 1970s. 
This scandal was triggered by Republican workers breaking into the office of  
the Democratic National Committee in Washington. But an investigation 
revealed numerous violations of campaign finance laws, involving millions  
of dollars passed from corporate executives to President Richard Nixon’s 
reelection committee.

Reaction to Watergate produced further legislation on campaign finance, 
but the effect has been to restrict individual rather than interest group cam
paign activity. Individuals may now contribute no more than $2,700 to any can
didate for federal office in any primary or general election. A PAC, however, 
can contribute $5,000, provided it contributes to at least five different federal 
candidates each year. Beyond this, the laws permit corporations, unions, and 
other interest groups to form PACs and to pay the costs of soliciting funds for 
them from individuals.

Electoral spending by interest groups has increased steadily despite these 
reforms: total PAC contributions increased from nearly $260 million in the 2000 
election cycle to $815 million in the 2018 cycle.

Interest groups focus their direct contributions on Congress, especially the 
House. Because of the enormous cost of running modern political campaigns 
(see Chapter 10), most politicians are eager to receive PAC contributions. Half of  
the campaign money that a typical U.S. House incumbent receives comes from 
interest groups. There is little evidence that donations actually buy rollcall votes 
or other favors from members of Congress, but they do help to keep in office those 
who are sympathetic to groups’ interests.24

The potential influence of interest group campaign donations has prompted 
frequent calls to abolish PACs or limit their activities. The challenge is how to 
regulate groups’ participation without violating their members’ rights to free 
speech and free association. In 1976, the Supreme Court weighed in on this  
matter in terms of the constitutionality of the 1971 Federal Election Campaign 
Act, which had been amended in 1974.25 In its decision to let the act stand, the 
majority on the Court ruled that donors’ rights of expression were at stake, 
but that these had to be weighed against the government’s interest in limiting  
corruption, or the perception of it. The Court has repeatedly upheld the key 
aspects of this decision: that (1) money is a form of speech but (2) speech rights 
must be weighed against concerns about corruption.

As we saw in Chapter 10, Congress in 2002 imposed significant limits on  
independent campaign expenditures in the Bipartisan Campaign Reform Act 
(BCRA). BCRA restricted donations to nonfederal (for example, state party) 
accounts in order to limit corruption, and it imposed limits on the types of  
campaign commercials that groups could air within 60 days of an election. It also 
raised the limits on direct campaign contributions to compensate for the effect 
of inflation.
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In 2010, the Supreme Court struck down the restrictions on campaign com
mercials.26 The case involved a political movie, created by an organization called 
Citizens United, that was critical of thensenator and presidential candidate 
Hillary Clinton. The movie aired on cable television inside the blackout period 
for independent political advertising stipulated by BCRA. A 5–4 majority on  
the Court ruled that such blackout dates restricted the rights to free speech of 
corporations and other associations.

This decision firmly established the right of corporations and labor unions 
to engage in political advocacy and opened the gates to the flood of money in 
the political arena. This flood was evident during the 2016 national elections, in 
which independent expenditures amounted to some $1.7 billion (Figure 12.2), and 
in the 2018 midterms, when the total was $1.1 billion.

Campaign Activism. Financial support is not the only way in which orga
nized groups seek influence through the electoral process. Sometimes activism  
can be even more important. In perhaps the most notable example, labor unions 
have regularly launched massive getoutthevote drives on behalf of Demo
cratic Party candidates. The largest such activities are those of the Service 
Employees International Union (SEIU), which represents workers ranging from 
hotel and restaurant employees to clerical staff, and the United Automobile 
Workers (UAW). Other sorts of groups routinely line up behind the Democratic 
or Republican campaigns. The NRA, for example, routinely seeks to mobilize 
its millions of members on behalf of candidates who pledge to support Second 
Amendment rights.

figure 12.2

INDEPENDENT EXPENDITURES PER ELECTION CYCLE

analyzing  
the evidence
Independent campaign 
expenditures on ads  
advocating for the election 
or defeat of political  
candidates increased  
significantly in 2016. What 
might explain this increase? 
What might be the impact 
of such an increase on future 
campaigns and elections?
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The cumulative effect of such independent campaign activism is difficult to 
judge, but an important research initiative within political science is trying to 
measure the effectiveness of direct campaign contact in getting people to vote. 
In field experiments where campaigns agree to conduct direct activity randomly 
in some neighborhoods but not others, Alan Gerber and Donald Green have  
been able to measure the marginal effect of each additional piece of mail, each 
additional personal visit, or each additional phone call. In a typical election  
context, it costs about $40 to get an additional voter to the polls. Professors 
Gerber and Green also found that an initial contact can make a big difference 
in persuading people to vote. The effectiveness of each additional contact after 
the first tends to diminish, however, and after a potential voter has been con
tacted unsuccessfully six times, additional contacts have no effect and campaign  
workers might as well give up.

This research has given campaigns and reformers some sense of the effec
tiveness of campaign activism in stimulating turnout and possibly influencing 
elections. Especially in lowturnout elections, such as those for city councils or 
state legislatures, interest groups’ getoutthevote activities can significantly 
affect the outcome. But as other money enters the scene, especially candidates’ 
own campaign expenditures, the effects of such activities become muted.27

Interest Group Strategies

▪ Lobbying
Influencing the passage or defeat of legislation

▪ Gaining Access
 Developing close ties to decision makers on Capitol Hill and bureaucratic  
agencies

▪ Litigation
Taking action through the courts, usually in one of three ways:

▪ Filing suit against a specific government agency or governmental program

▪ Financing suits brought by individuals against the government

▪ Filing companion briefs as amicus curiae (friend of the court) to existing  
court cases

▪ Going Public
 Especially by advertising and grassroots lobbying; also by organizing boycotts, 
strikes, rallies, marches, and sit-ins; generating positive news coverage

▪ Electoral Politics
 Giving financial support to a party or candidate. Congress passed the Federal 
Election Campaign Act of 1971 to try to regulate this practice by limiting the 
amount that interest groups can contribute to campaigns.

in
 brief
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The Initiative. Another political tactic that interest groups sometimes use 
is to sponsor ballot initiatives at the state level. The initiative allows laws  
proposed by citizens through petitions to be submitted directly to the state’s 
voters for approval or rejection, bypassing the state legislature and governor. 
Perhaps the most famous initiative was Proposition 13 in California in 1978, 
which limited property tax increases and forever changed how that state 
finances education.

The initiative was originally promoted by latenineteenthcentury Popu
lists, who saw it as a way to counteract interest group influence in the legislative 
process. Ironically, most initiative campaigns today are actually sponsored by 
interest groups seeking to get around legislative opposition to their goals. In 
recent years, for example, the insurance industry, trial lawyers’ associations, 
and tobacco companies have often sponsored initiatives.28 The role of interest 
groups in initiative campaigns is no surprise, because such campaigns can cost 
millions of dollars.

HOW INFLUENTIAL ARE INTEREST GROUPS?
Do interest groups have an effect on government and policy? A clear answer is 
difficult to find among the mountains of research on this question. A survey of 
dozens of studies of campaign contributions and legislative decision making 
found that in only about 1 in 10 cases was there evidence of a correlation between 
contributors’ interests and legislators’ rollcall voting.29

Earmarks are a good case in point. Earmarks are appropriations to fund 
particular projects in specific districts or states, and they are usually included 
in a bill late in the legislative process to help gain enough votes for passage. 
Millions of dollars in earmarks are written into law every year. In a study 
of lobbyists’ effectiveness in obtaining earmarks for college and university  
clients, lobbying was found to have a limited impact. The more money schools 
spent on lobbying activities, the more earmarked funds they received; however, 
the size of the effect depended greatly on other factors. A few cases showed 
exceedingly high returns. Schools in states with a senator on the Senate Appro
priations Committee received $18 to $29 in earmarks for every $1 spent on  
lobbying. Schools in congressional districts whose representative served on 
the House Appropriations Committee received between $49 and $55 for every  
$1 spent. Having a legislator on the relevant committee, then, explains most of 
the observed influence.30

These results suggest that institutions and politics are profoundly related. 
Schools without access to influential members of Congress cannot gain much 
from lobbying. Schools with such access still need to lobby to maximize the 
potential gain that it can give them. But if they do so, the return is substantial.

initiative
A process by which citizens 
may petition to place a policy 
proposal on the ballot for 
public vote.
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Do Interest Groups Encourage or Interfere 
with Representative Democracy?
The institutions of American government embrace an open and democratic 
process to ensure that government is responsive to the public’s preferences and 
needs. The Bill of Rights provides for free speech, freedom of the press, and  
freedom of assembly. The nation’s laws have further cemented this commitment, 
requiring open meetings of many governmental bodies, citizen advisory com
missions, lobbying, direct contact between legislators and constituents, financial  
contributions to candidates and causes, trials open to the public, protests, and 
many other routes through which individuals and groups may advocate for  
their interests.

Through these many points of access, legislators and other government  
officials learn how their decisions affect the public. Politics is the arena in which 
many interests compete for the attention and support of government. Indeed, 
tens of thousands of organizations compete for political influence in the United 
States, and countless other movements and coordinated efforts of citizens rise 
and fall as issues come and go. This is pluralism at work, and it aligns closely with 
the sort of politics the Founders envisioned.

But this system of government is hardly perfect. The policies and laws that 
the U. S. government enacts are often thought to favor those who are organized. 
The American interest group system creates opportunities for those who can use 
their resources to represent their interests before the government. Individuals 
and organizations that can muster the most money or manpower can best make 
their case before the legislature, executive branch agencies, the courts, and even 
the voters.

Problems of collective action and free riding prevent many latent interests 
from developing permanent political organizations capable of bringing concerted 
pressure on the government. Businesses, unions, and professional and industry 
associations—groups that exist for some other reason than just to gain politi
cal influence—usually have less trouble providing the financial resources and  
overcoming the obstacles to organization and group maintenance that volun
teer associations face. Consequently, interest group politics in Washington, D.C., 
and state governments tends to reflect the interests of and conflicts among those 
engaged in economic activity.

Even economically based groups do not necessarily succeed in the political 
arena. Unlike economic activity, politics involves power derived from the abil
ity to vote on proposals, introduce legislation or rules, or block actions from  
happening. Interest groups are outsiders that can do none of these things directly.  
Nonetheless, these organizations can seek support in the appropriate institu
tions, such as a court with a sympathetic judge or a congressional subcommittee 
with a sympathetic chair. Often, groups succeed not by bringing pressure but by 
providing expertise to the government and by learning from those in office about 
the impact of new rules and regulations.
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Interest group politics today does not neatly fit stereotypical notions of  
political power and influence. There are as many lobbyists as ever, but the  
backroom dealings of the “old lobby” are no longer typical of their activity and 
influence. Interest group politics spans all branches of government and involves 
many interests vying for attention in an increasingly crowded field. Moreover, 
competing interests may very well cancel out a given organization’s efforts.

In addition, the activities of all groups constitute just one aspect of the delib
erations of legislators, judges, and executive branch officials. Those who must 
ultimately make political decisions and be held accountable weigh other voices as 
well, especially those of legislators’ constituents. Perhaps a better contemporary 
characterization is that the organized and disorganized interests participating in 
politics today are really contributing to a much broader sphere of political debate. 
That debate takes place inside the institutions of government—Congress, courts, 
executives, and elections.
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The passage of the Affordable Care Act (ACA) into law on March 23, 2010, repre-
sented the culmination of a nearly hundred-year push to establish a federal health 
care policy in the United States. Earlier attempts began in 1912, when Theodore 
Roosevelt ran for president (as a third-party candidate for the Bull Moose Party), 
calling for a federally guaranteed right to health insurance as a key demand in 
his party platform. A few decades later, Franklin Delano Roosevelt gave in to  
pressure to exclude health insurance from the 1935 Social Security Act in order  
to secure enough votes for its passage.

In 1965, President Lyndon B. Johnson was able to enact Medicare and  
Medicaid—programs that provide health insurance for specific groups: the 
elderly and the poor, respectively. But efforts to offer broader coverage did not 
gain traction. In the early 1970s, President Richard Nixon proposed a univer-
sal comprehensive health insurance plan that looked a lot like the ACA, but his  
proposal was blocked by Democrats who wanted a broader program. Over the 
subsequent decades, efforts to enact federal health care reform, including Bill 
Clinton’s high-profile proposal, also collapsed.

These failed efforts to develop a national health care policy are not surprising  
when we consider the unique nature of American political institutions. In many 
countries, the leadership of the executive branch is chosen by the legislature, 
making it easier to agree on and pass laws. In the United States, the separa-
tion of the executive and legislative branches put these American presidents in  
a more difficult position: proposing national health insurance but reliant on  
Congress to make something actually happen. Moreover, as we saw in Chapter 10, 
the electoral system in the United States—especially the use of plurality rule and 
single-member districts—makes members of Congress more beholden to their 
particular constituents than to a national party and its policy objectives, limiting 
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both parties’ ability to craft and enact broad national policy solutions. As we will 
see in this chapter, multiple institutions and players are involved in making and 
implementing public policy in the United States.

Public policy is a law, a rule, a statute, a regulation, or an order that expresses 
the government’s goals. Public policies often incorporate rewards and punishments 
as incentives to influence people’s behavior and accomplish the government’s 
goals. Public policy is the point at which representation and governance meet and  
sometimes collide. In principle, Americans are represented when Congress enacts 
the nations’ policies. Once policies are written into law, representation ends and 
governance begins. Some people find themselves forced to 
obey laws they may not like. For example, many Republicans  
objected to the requirements imposed under the ACA. 
Every governmental program is touted by its proponents as 
serving the public interest, but when Americans are deeply 
divided on an issue, it can be difficult to enact a policy that 
will be satisfactory to everyone.

Another concern about policy making and represen-
tation is that some public programs may benefit narrow groups at the expense 
of the broader public. Policy makers can be driven by self-interest, partisan-
ship, institutional concerns, and the demands of powerful groups. As we saw in  
Chapter 12, well-organized groups with substantial resources and a high 
stake in a particular policy are more likely than ordinary individuals to make  
successful efforts to pressure officials into enacting the policies they favor.1  

The ACA represented the culmi-
nation of a nearly hundred-year 
push to establish a federal 
health care policy. But once 
the policy was written into law, 
some people found themselves 
forced to obey a law whose 
requirements they didn’t like 
while others fought to protect 
their new coverage.

▪ How do representation 
and governance meet and 
sometimes collide when  
it comes to issues of  
public policy?

public policy
A law, rule, statute, or  
edict that expresses the 
government’s goals and often 
incorporates rewards and  
punishments to incentivize 
their attainment.
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In this chapter, we consider two broad areas of public policy: economic policy 
and social policy. We consider the goals and major programs in each area, as  
well as the players and politics involved in policy making.

After reading this chapter, you should be able to . . .
▪ Explain the conditions required for a functioning market 

economy and the role of government in providing them

▪ Identify the goals of public policy and the tools that the 
federal government uses to accomplish them

▪ Describe how Americans’ differing views and priorities 
influence economic and social policy

▪ Explain how economic and social policy work hand in hand

ECONOMIC POLICY
Economic policy is governmental action aimed at improving economic perfor-
mance and outcomes. Few Americans realize how much of their economic free-
dom they owe to such governmental action. Americans often point with pride 
to their “free-market” economy and view governmental institutions and policies 
as intrusions on the freedom of the marketplace. Yet the very existence of what 
we regard as a free market depends heavily on public policies and institutions.  
And our increasingly global economy depends on cooperation among national 
governments and their economic institutions.

HOW DOES GOVERNMENT MAKE 
A MARKET ECONOMY POSSIBLE?
There are many ways in which governments at all levels in our federal system 
undergird, manage, protect, and sometimes undermine economic activity. In this 
section, we explore the conditions required for a functioning market economy 
and the role of government in providing them.

Conditions Required for a Market Economy
A market economy is a complex set of arrangements that government can support  
and protect. Let’s consider the conditions that constitute this support system.

economic policy
A governmental policy aimed 
at improving economic  
performance and outcomes.
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Establishing Law and Order. The first condition necessary for a market  
economy is inherent in the very idea of government. There must be at least a  
minimal degree of predictability about the basic rules of interaction; there must 
be a system of law and order. Market participants must be able to assume not only 
that they can get to the market safely—that they won’t be robbed on the way— 
but also that the people they deal with will behave predictably and be bound by 
calculable laws.

Defining Rules of Property and Its Exchange. The second condition that 
encourages people to participate in the market involves defining and dealing with 
property. If exchanges of ownership—buying and selling property—are part of the 
market, there must be clear laws about what constitutes property. Property may 
be many things—your labor or your ideas or the bed you sleep in—but the very 
concept of property is inconceivable without laws that define what you can call 
your own.

Something is not our own unless we can be reasonably certain that some-
one else cannot walk away with it or lay claim to it. Before we can enter a 
market and participate in buying and selling, we must be able to expect that 
others will respect our claim of ownership. In this sense, private property has 
a public component.

Enforcing Contracts. A third prerequisite for a market economy is to 
have rules for the enforcement of contracts. In the broadest sense, contracts  
facilitate exchanges of property. A contract is a voluntary agreement between two 
or more people that governs future conduct. Although the agreement is private, 
it has a public component: a contract must be enforceable under the law, or it is 
meaningless. If contracts were meaningless, the economy would grind to a halt. 
Businesses would not sell goods to one another if they could not count on the 
other’s promise to provide the agreed-on goods or payment; lenders would not 
offer loans to home buyers without a legally binding promise from the buyers to 
repay the loan. What makes these contracts “enforceable” is the courts’ role in 
arbitrating disputes between the parties involved. If a homeowner fails to repay 
her home loan as agreed to in the contract, for instance, the lender can follow a 
legal procedure to demand payment or take possession of the house.

Setting Market Standards. The fourth condition necessary for the modern 
free market is related to defining property and the conditions for its exchange. 
When people engage in exchanges that are not face-to-face—where they can’t 
point to a good and say, “I want that tomato”—both parties must have some 
way of understanding exactly what goods they are bargaining over. To that end,  
terminology must be standardized, and one of government’s essential functions is 
to establish standard weights and measures.

Providing Public Goods. A fifth condition necessary to the operation of a mar-
ket economy is the provision of public goods (or collective goods). As we saw in 
Chapter 1, public goods are facilities or services that the government may provide 

public good
A good that, first, may be 
enjoyed by anyone if it is 
provided and, second, may not 
be denied to anyone once it 
has been provided. Also called 
collective good.
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because no single individual or organization can afford to or 
is willing to provide them. The provision of public goods may 
include (1) establishing the physical marketplace itself (like 
the common in nineteenth-century New England towns or 
the souk in North Africa and the Middle East), (2) building 
and maintaining transportation infrastructure to facilitate 
the distribution of goods and people, and (3) enforcing laws 
and keeping order (as noted earlier).

Public goods are essential to market operation, and 
how government provides those goods affects the market’s  
character. In the United States, public goods related to  
transportation have been particularly important in pro-
moting economic development. From the first canal  
systems that spread commerce into the country’s interior to 
the contemporary public role in supporting and regulating 
air transportation, government has created the conditions 
for reliable and efficient business activity. In some cases, 
government supplies a public good and then allows private 
companies to take over. The federal government brought 

electricity to rural areas in the 1930s to promote economic development, but over 
time, private companies have taken over the provision of electricity.

Creating a Labor Force. A sixth condition necessary for a market econ-
omy is a labor force. Every society has provisions that enable and encourage, 
or sometimes force, people to work. Consider education: one reason children 
are required to attend school is so that they can learn the skills necessary to 
function in the market. Long before education laws, however, the United States 
had poorhouses, vagrancy laws, and other more police-oriented means of  
forcing people to work; these rules meant that people might starve or suffer 
punishment if they failed to earn their own keep. Under our welfare system 
today, government periodically adjusts the system to ensure that the support 
given is uncomfortable enough that people will prefer working to the low 
income they get from welfare.

Promoting Competition. Once markets emerge, they must be maintained. 
Thus, it should be reasonably easy for a producer to enter and freely compete 
in the market. If this is not the case, as when one company has a monopoly, the 
market’s efficiency and the equitable distribution of its benefits are threatened. 
For many years in the twentieth century, a single company (AT&T) provided tele-
communications products and services. Antitrust action brought to a conclusion 
by the Reagan administration broke up the company and lowered the barriers to 
competition against it. As a result, more telecommunications companies entered 
the market, providing more options to consumers and competing for their busi-
ness. The government functions as a watchdog over potential monopoly control 
and moves against monopolies when they emerge.

A lighthouse is a classic  
example of a public good: 
its benefits can be enjoyed 
by everyone and cannot be 
denied to anyone. By providing 
public goods, the government 
helps make a market economy 
possible.

monopoly
A situation in which a single 
firm dominates a market, 
controlling the supply of a 
particular good or service; the 
absence of competition.
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THE GOALS OF ECONOMIC POLICY
Government intervenes not only to buttress the conditions for a market  
economy but also to achieve other concrete goals. The first goal is to promote 
economic stability, the second is to stimulate economic growth, the third is 
to promote business development, and the fourth is to protect employees  
and consumers.

Promoting Stable Markets
One of the central reasons for governmental involvement in the economy is to 
protect the welfare and property of individuals and businesses. Governments 
seek to maintain a measure of stability and predictability in the marketplace  
so that investors, lenders, and consumers will feel confident in engaging in  
economic activity.

Businesses also need access to new sources of capital in order to grow. The 
federal government promotes reliable access to new investment through its  
regulation of financial markets, such as stock exchanges. The most important fed-
eral agency in this regard is the Securities and Exchange Commission (SEC), 
created after the stock market crash of 1929. The SEC requires companies to  
disclose information about the securities (such as stocks and bonds) that they are 
selling, inform buyers of the investment risks, and protect investors against fraud. 
In this way, the SEC helps maintain investor confidence and a strong supply of 
capital for American business.

The SEC faced harsh criticism during the 2008–9 financial crisis when  
analysts pointed to weak SEC oversight and regulation as an important factor 
in driving the financial sector to the brink of collapse. Congressional critics 
called for tougher SEC regulation of Wall Street. In 2010, passage of the Dodd-
Frank Wall Street Reform and Consumer Protection Act was aimed at providing  
precisely such regulation.

Promoting Economic Prosperity
Although the idea that government should stimulate economic growth can be 
traced back to Alexander Hamilton’s views about promoting industry, it was not 
until the twentieth century that the federal government assumed a central role 
in promoting economic growth. There had long been a suspicion of centralized 
political power, and during the nineteenth century, state and local governments 
were more likely than the federal government to engage with the private econ-
omy. By the late nineteenth century, circumstances had begun to change because 
the states could not deal with the massive growth in interstate economic activity. 
There are many aspects to the national government’s role in economic growth 
and prosperity.

Securities and Exchange 
Commission (SEC)
The agency charged with 
regulating the U.S. securities 
industry and stock exchanges.
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Measuring Economic Growth. Since the 1930s, the federal government has 
carefully tracked national economic growth in several different ways. The two most 
important measures are the gross national product (GNP), which is the market value 
of goods and services produced in the economy, and the gross domestic product 
(GDP), the same measure but excluding income from foreign investments.

In the late 1990s, the GDP grew at a rate of over 4 percent a year—a high rate 
by modern standards (Figure 13.1). Growth fell to 0.5 percent during the reces-
sion in 2001. It briefly rose but began to fall again (to a modest 2.2 percent in 
2007). During 2008 and 2009—crisis years—the economy actually shrank. But 
since 2010, annual GDP growth has been positive, ranging between 2.9 (2015)  
and 1.5 (2016).

Full Employment. Before the 1930s, neither the federal nor the state gov-
ernments sought to promote full employment. Unemployment was considered  
an unfortunate occurrence that government could do little to alter. The New 
Deal response to the prolonged and massive unemployment of the Great 
Depression changed that view. The federal government put millions of people  
back to work on public projects sponsored by such programs as the Works  
Progress Administration (WPA) and the Civilian Conservation Corps (CCC). 
The bridges, walkways, and buildings they constructed can still be seen across 
the country today.

Federal policy again placed an emphasis on achieving full employment 
during the 1960s. Economists in the Council of Economic Advisers convinced 
President John F. Kennedy to enact the first tax cut designed to stimulate the 
economy and promote full employment.2 The policy was widely considered a  
success, and unemployment declined to a low of 3.4 percent in 1968.
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figure 13.1

CHANGES IN REAL GROSS DOMESTIC PRODUCT, 1995–2017

analyzing  
the evidence
The rates of growth in GDP 
have varied over time. In 
2008, growth slowed as the 
economy went into reces-
sion. What pattern of growth 
characterized the last six 
presidential-election years?

gross domestic  
product (GDP)
The total value of goods and 
services produced within a 
country.
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As the economy fell into recession in 2008, unemployment began once 
again to climb. It remained stuck in the 9–10 percent range for 2009 and most of 
2010. Unemployment began falling in 2011 and was at about 4.4 percent by the 
end of 2017. This level was a vast improvement, but still represented 7 million 
unemployed Americans.3 Further, because the unemployment rate measures the 
number of people in the labor force who are not working but are actively look-
ing for full-time work, it is unclear whether the decline in the unemployment  
rate measured a genuine increase in full-time employment or, instead, a  
decline in those seeking work at all or an increase in those who had settled for 
part-time employment.

Today, the federal government also supports the development of a produc-
tive workforce with programs related to higher education (educational grants, 
tax breaks, and loans), as well as job-training programs that focus primarily on 
low-skilled workers.

Low Inflation. During the 1970s and early 1980s, inflation (a consistent 
increase in the general level of prices) was a highly vexing problem. The rate at 
which the level changed from year to year often exceeded 10 percent. There was 
much disagreement over what to do about it. The first effort, beginning in 1971, 
involved strict controls over wages, prices, dividends, and rents—that is, autho-
rizing an agency in the executive branch to place limits on what wage people 
could be paid for their work, what rent their real estate could bring, and what 
interest they could get on their money.

After two years, these policies were deemed unsuccessful. Because soaring 
oil prices had become a major source of inflation in the late 1970s, President 
Jimmy Carter imposed licensing of oil imports from the Middle East, tariffs 
and excise taxes on unusually large oil profits made by producers, and sales 
taxes at the pump to discourage casual consumption of gasoline. Carter also 
attempted to reduce consumer spending by raising income taxes, especially 
Social Security taxes.

In the 1980s, the Reagan administration supported Federal Reserve policies 
of pushing up interest rates (see the next section), which limited the amount of  
credit in the economy. These policies had the effect of reducing the number 
of dollars chasing goods—the culprit in inflation—which thus put downward 
pressure on prices. Inflation was finally reduced from its historic highs of over  
10 percent. From 1983 until the beginning of the Great Recession of 2008–9, the 
inflation rate rarely exceeded 4.5 percent each year and rarely dipped below  
2 percent. Since 2009, inflation has been even lower, in some periods actually 
turning negative (deflation).

Promoting Business Development
Since the Founding, the national government has been a promoter of markets. 
National roads and canals were built to tie states and regions together. National 
tariff policies supported domestic markets by restricting imported goods.  

inflation
A consistent increase in the 
general level of prices.
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(A tariff is a tax on an import, which raises its price, weakens its ability to  
compete with similar domestic products, and thus discourages its entry into the 
domestic market.)

The national government also heavily subsidized the railroad system,  
particularly in the second half of the nineteenth century. Subsidies promote 
business by making it cheaper for firms to produce their goods. Agriculture 
remains highly subsidized. In the first two decades of the twenty-first century, 
about 40 percent of farms in the United States received subsidies. The total over 
this period ranged between $10 billion and $30 billion.

The federal government also supports other specific business sectors with 
direct subsidies, grants, loans, and tax breaks. Since September 11, 2001, the 
federal government has heavily promoted technological innovation related to 
national security. For example, to promote its access to the latest technology, the 
Department of Defense ran a billion-dollar program that funds the early stages 
of research and development for innovative small firms and high-tech start-ups.

These targeted efforts complement ongoing efforts of the federal govern-
ment to spur innovation more broadly. One of the most important is through 
the National Science Foundation (NSF). Created in 1950, the NSF supports 
basic research across a range of scientific fields. The aim is to advance funda-
mental knowledge that may be useful in many different applications.4 In addi-
tion, research sponsored by the military has long been an important source of  
innovation for the U.S. economy. Radar and nuclear power stemmed from  
military research, as did the technology for the twenty-first century with 
ARPANET, the precursor of the internet.

Protecting Employees and Consumers
Stable relations between business and labor are important elements of a pro-
ductive economy. For most of American history, the federal government did  
little to regulate relations between business and labor. In 1935, Congress passed 
the National Labor Relations Act, which established a new framework for 
industrial relations. The law created a permanent agency, the National Labor 
Relations Board (NLRB), to oversee union elections and collective bargaining 
between labor and industry. The federal government further supported orga-
nized labor in 1938 when it passed the Fair Labor Standards Act, which created 
the minimum wage.

Economic policies also protect consumers. The Food and Drug Admin-
istration (FDA), for example, was created in 1927. Today, the FDA regulates 
many areas of food and drug production. The movement for consumer protec-
tion experienced new momentum in the 1960s. The first response was the 1966 
National Traffic and Motor Vehicle Safety Act, which made the Department of 
Transportation responsible for ensuring vehicle safety. Federal responsibility  
for consumer safety expanded in 1972 when Congress created the Consumer 
Product Safety Commission (CPSC), an independent agency that informs  
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consumers about product hazards and works with industry to set product  
standards. In cases where safety concerns are severe, the commission sees to it 
that the products are recalled.

Through the CPSC, the Department of Transportation, and the FDA, 
the federal government continues to protect the public from unsafe prod-
ucts. Other federal statutes aimed at consumer protection include the Fair  
Credit Reporting Act and the Truth in Lending Act, designed to discourage 
rapacious lending practices (see discussion about regulating payday lenders 
in the Policy Principle section on p. 404). In 2010, Congress created the Con-
sumer Financial Protection Bureau to regulate financial products and services, 
such as credit cards, used by Americans on a daily basis.

THE TOOLS OF ECONOMIC POLICY
The current state and structure of the U.S. economy are the result of policies that 
have expanded American markets and sustained massive economic growth. As 
it works to meet the multiple goals of economic policy outlined in the previous 
sections of this chapter, the federal government relies on a broad set of tools  
that has evolved over time.

Monetary Policy
Monetary policy entails regulation of the economy through manipulation 
of the supply of money, the price of money (interest rates), and the availabil-
ity of credit. With few exceptions, U.S. banks are privately owned and locally 
operated. Until well into the twentieth century, banks were regulated, if at all, 
by state legislatures. Each bank was granted a charter, giving it permission to 
issue loans, hold deposits, and make investments within that state. Today, state- 
chartered banks are less important than they used to be in the overall finan-
cial picture because the most important banks now are members of the federal 
banking system.

Early in its history, the national government sought to develop institutions 
that could implement monetary policy. The Federalist majority in Congress, led by 
Alexander Hamilton, established a Bank of the United States in 1791. Federalists  
hoped that a national bank would help the new nation create a sound currency 
and stabilize the nation’s credit. The bank, however, was vigorously opposed 
by the nation’s agricultural interests, led by Thomas Jefferson, who feared that 
urban, industrial capitalists would dominate such a bank. The 20-year charter 
of the Bank of the United States was not renewed in 1811. The Second Bank of 
the United States was created in 1816 to deal with the financial chaos following 
the War of 1812. But as with its predecessor, its charter was terminated, this time 
during Andrew Jackson’s administration, in 1836.

monetary policy
Regulation of the economy 
through manipulation of the 
supply of money, the price of 
money (interest rates), and the 
availability of credit.
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the policy principle
REGULATING PAYDAY LENDERS

In response to the 2009 financial crisis, Congress enacted 
the Dodd-Frank Wall Street Reform and Consumer  
Protection Act of 2010, a set of policies designed to 

make banking and other consumer financial markets  
work better for the public and to protect consumers from 
predatory lending practices. Many of the act’s provisions  
focused on banks—imposing stricter rules that limited their 
ability to engage in risky activities. But another important 
change was the establishment of a new federal agency: 
the Consumer Financial Protection Bureau (CFPB).

The CFPB is an independent agency with broad pow-
ers to oversee consumer lending and financial services, 
including the practices of credit card companies, payday 
lenders, auto dealers, and debt collectors. Its institutional 
structure design makes it more independent and less 
political than most federal agencies.

Supporters of the CFPB say that it has benefited  
consumers by increasing transparency in financial 
services and by holding companies that break the law 
accountable. However, critics accuse the CFPB of suffo-
cating businesses and costing jobs by overregulating the 
financial services sector. 

These conflicting views are particularly clear in the 
reactions to the CFPB’s efforts to regulate payday loans. 
Across the United States there are nearly 20,000 payday 
lenders, who offer small loans designed to be repaid when 
the borrower receives the next paycheck. The loans typi-
cally come with very high interest rates and substantial 
fees for extending the repayment date. Although payday 
loans were intended to be used mainly for emergencies, 
they are often used for routine expenses by low-wage 
workers who have few other credit options. Moreover, 
borrowers are typically unable to repay the loan on time 
and end up extending the loan. A 2013 report showed that 
on a payday loan of $375, the average borrower takes five 
months to repay the loan and incurs fees of $520 that 
must be paid in addition to the original $375.1

Before the 2010 Dodd-Frank legislation, regulation 
of payday loans was primarily a state-level responsibility. 
States adopted different positions on the issue, and  
15 states had outlawed payday lenders entirely. Once 
the CFPB was created, it established limits on how much 
customers can borrow in payday loans and also began 
fining lenders who engage in deceptive practices. The 

payday loan industry has pushed back against these 
regulations and has challenged the negative character-
ization of payday loans. Since most people who take 
out payday loans are unable to get credit or financing in 
other ways, they may depend on payday lenders to avoid 
being evicted, having their car repossessed, or suffering 
other serious consequences of unpaid bills. 

Under the Trump administration, the CFPB has taken 
a less aggressive stance on payday lending, and it has 
backed off from new regulations and enforcement ac-
tions begun under the Obama administration. Although 
the CFPB was designed to be less political than other 
agencies, the right amount of regulation of the financial 
services industry remains a controversial political issue.

THINK IT THROUGH

1. Consider the general goals of economic policy 
discussed in this chapter. Which broad goals are at 
stake in the debate over regulating the payday loan 
industry? Explain your answer.

2. What are some of the possible benefits of designing 
the CFPB to be relatively independent of Congress 
and the presidency? What are some of the possible 
drawbacks?

1 Pew Charitable Trusts, “Payday Loans Explained,” May 8, 2013, www.pewtrusts.org/en/research-and-analysis/video/2013/payday-loans-explained.

Do the benefits provided by payday lenders outweigh the 
risks associated with the loans?
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The Federal Reserve System. The fear of a central bank lingered eight 
decades later, when Congress in 1913 established an institution—the Federal 
Reserve System (the Fed)—to manage the supply of money and credit in the 
economy. The core of the Federal Reserve System comprises 12 Federal Reserve 
banks, each located in a major commercial city. These are not ordinary banks; 
they are bankers’ banks that make loans to other banks, clear checks, supply 
the economy with currency and coins, and seek to prevent both inflation and  
deflation. The Fed also regulates the activities of the commercial banks that are 
members of the Federal Reserve System, each of which must follow national 
banking rules. State-chartered banks and savings and loan associations may also 
join if they accept national rules.

At the top of the system is the Federal Reserve Board, made up of seven  
members appointed by the president (with Senate confirmation) for 14-year 
terms. The board’s chairperson is selected by the president from among the 
board members for a 4-year term. In all other concerns, the Fed is an indepen-
dent agency; the president’s executive power does not extend to it or its policies. 
Nonetheless, in recent years the Fed chair has been a politically visible figure.

For example, observers charged longtime Fed chairman Alan Greenspan 
with being attentive to politics in his endorsement of President George W. Bush’s 
tax cuts. In his 2005 confirmation hearings to head the Fed, economist Ben  
Bernanke promised Congress that he would be “strictly independent of all political 
influences.”5 Nevertheless, a few years later Bernanke played a significant, visible 
role during the financial crisis, closely coordinating the response of the Fed with  
the actions of the Treasury Department. Despite this history, the current Fed 
chairman, Jerome Powell, has emphasized his commitment to maintaining the 
Fed’s independent, impartial, and nonpartisan status. During his Senate confir-
mation hearing, he stressed his independence from the Trump administration.6

Banks in the Federal Reserve System are able to borrow from the system. 
This arrangement enables them to expand their loan operations continually, as 
long as there is demand for loans in the economy. However, it is this very access 
of member banks to the Federal Reserve System that gives the Fed its power: the 
ability to expand and contract the amount of credit available in the United States.

The Fed affects the total amount of credit through a number of regulations on 
bank lending and through the interest it charges (called the discount rate) on the 
loans it extends to member banks. If the Fed significantly decreases the discount 
rate, it can boost a sagging economy by making it easier to borrow and spend 
money. For example, as the economy began to sag in late 2007, all eyes were on the 
Fed to reduce interest rates. By March 2008, the Fed had cut rates six times; by 
2009, the discount rate had dropped nearly to zero in an effort to stimulate recov-
ery from the deepest recession since the Great Depression of the 1930s. The rate 
remained there for several years but began to rise again in 2018. If the Fed raises 
the discount rate, it can put a brake on the economy because the higher discount 
rate also increases the general interest rates charged by leading private banks to 
their customers.

Federal Reserve  
System (Fed)
The system of 12 Federal 
Reserve banks that facilitates 
exchanges of cash, checks, 
and credit; regulates member 
banks; uses monetary policy 
to fight inflation and deflation 
in the United States.
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Although the Federal Reserve helps ensure high employment when it keeps 
interest rates low to stimulate the economy, it is also responsible for controlling 
inflation. During the late 1970s and early 1980s, with inflation at record high 
levels, Fed chairman Paul Volcker aggressively raised interest rates to dampen 
inflation. His actions provoked a sharp recession, but they also raised the Fed’s 
stature, demonstrating its ability to manage the economy.

Beyond its ability to influence interest rates and the availability of credit, a 
second power of the Fed is control over the reserve requirement—the amount of 
cash and securities that every bank must have available to cover withdrawals and 
checks written by its depositors. When the Fed decides to increase the reserve 
requirement, it can significantly decrease the amount of money that banks have 
to lend; conversely, if the Fed lowers the reserve requirement, banks can be more 
liberal in extending loans.

A third power of the Fed is open-market operations, whereby the Fed buys 
and sells government securities (such as bonds) to fund governmental activities 
and to increase or decrease the supply of money in the economy. When the Fed 
buys government securities in the open market, it increases the amount of money 
available to consumers to spend or invest; when it sells securities, it reduces the 
money supply.

Finally, a fourth power is derived from one of the Federal Reserve Sys-
tem’s important services: the opportunity for member banks to borrow from 
one another. One of the original reasons for creating a Federal Reserve System, 
this power enables banks in a growing region, facing great demand for credit, 
to borrow money from banks in regions where the demand is much lower. This 
exchange is called the “federal funds market,” and the interest rate charged by 
one bank to another, the federal funds rate, can be manipulated just like the 
discount rate, to expand or contract credit.

The federal government also provides insurance to foster credit and encour-
age private investment. The Federal Deposit Insurance Corporation (FDIC) 
insures bank deposits up to $250,000. Another important promoter of investment 
is the federal insurance of home mortgages through the Department of Housing 
and Urban Development (HUD). By guaranteeing mortgages, the government 
can reduce the risks that banks run in making such loans, thereby promoting 
lower interest rates and making such loans more affordable to middle- and lower- 
income families.

Fiscal Policy
Fiscal policy includes the government’s taxing and spending powers. On the tax 
side, personal and corporate income taxes raise most of the U.S. government’s 
revenues. Although the direct purpose of a tax is to raise revenue, each tax has 
a different impact on the economy, and government can attempt to plan for that 
impact. How the federal government decides to spend this revenue is one of the 
most consequential aspects of economic policy. Decisions about how much to  

reserve requirement
The minimum amount of liquid 
assets and ready cash that 
the Federal Reserve requires 
banks to hold in order to  
meet depositors’ demands for 
their money.

open-market operations
The buying and selling of  
government securities (such as 
bonds) by the Federal Reserve 
System to help finance gov-
ernmental operations and to 
reduce or increase the total 
amount of money circulating 
in the economy.

federal funds rate
The interest rate on loans 
between banks; the Federal 
Reserve Board uses its powers 
to influence this rate.

fiscal policy
Regulation of the economy 
through taxing and spending 
powers.

amgovb15_ptr_ch13_394-435.indd   406 14/11/18   7:26 pm



THE TOOLS OF ECONOMIC POLICY  407

spend affect the overall health of the economy, as well as every aspect of American  
life, from the distribution of income to the availability of different modes of  
transportation to the level of education in society.

Given the high stakes of fiscal policy making, it is not surprising that the fight 
for control over taxing and spending decisions is one of the most contentious in 
Washington, as interest groups and politicians struggle to shape economic policy. 
A good deal of this debate centers on the federal budget deficit, which is the gap 
between what the government collects from taxes or other revenue sources and 
how much it spends (called outlays). The size of the deficit is assessed relative to  
general levels of economic growth (typically as a percentage of GDP). For exam-
ple, the budget deficit for fiscal year7 2017 was $666 billion (an increase of  
$80 billion from 2016), which represented 3.5 percent of the GDP (0.3 percent 
higher than the previous year).8

The national debt is the total amount owed by the U.S. government. Each 
year’s budget deficit is added to those outstanding from previous years for a total 
value of accumulated annual surpluses and deficits over time, which is called  
the national debt. In 1980 the national debt was a mere $710 billion, or about  
31 percent of the GDP. But by late 2017, it had risen to more than $20 trillion.9

In any year that the United States runs a budget deficit, the national debt 
increases, while a surplus (in which more money is taken in than is spent) reduces 
the national debt. When spending exceeds revenue, the government ordinarily cov-
ers the deficit either by raising taxes or by borrowing. Because the first option is 
naturally unpopular with voters, Congress usually turns to borrowing—especially 
during wars or severe economic downturns, when increased public spending aids 
in recovery. As a result, part of future public spending must go toward paying back 
that debt or, at the very least, paying the interest on the borrowed funds.

Since the 1990s, political debates over budget deficits, the national debt, and 
the debt ceiling have become more intense and central to federal policy making. 
Deficits persisted throughout President George W. Bush’s second term—a result  
of both earlier massive tax cuts and spending increases. The Bush administration  
and Republican congressional leadership pushed the view that lower taxes would 
stimulate the economy and thereby generate more revenue. Government rev-
enues did rise during this period, but so did spending.10 As Figure 13.2 shows,  
deficits diminished for several years (2004–6) but then dramatically increased. 
Thus, despite the growth of revenues, political leaders could not agree on where 
in the budget to restrain spending, so they didn’t, exacerbating the deficit.

In 2011, the nation’s growing budget deficit produced a political crisis. The 
newly elected Republican Congress was unwilling to allow an increase in the debt 
ceiling. Republicans demanded that President Obama slash spending instead. 
Without an increase in the debt ceiling, however, the United States would be 
unable to pay its creditors, and a financial calamity would be the likely result. 
After months of negotiations, the president and Congress reached an agreement 
that raised the debt ceiling and reduced increases in future expenditures. How-
ever, debates over the federal budget and the deficit continue every year.

budget deficit
The amount by which  
government spending exceeds 
government revenue in a  
fiscal year.

national debt
The accumulation of each 
year’s budget deficits or  
surpluses; the total amount 
owed by the U.S. government.
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Taxation. The revenue side of fiscal policy is overseen primarily by the Treasury  
Department, specifically the Internal Revenue Service (IRS). The work of  
the IRS has expanded greatly as the size and complexity of government have 
grown. During the nineteenth century, the federal government received most of 
its revenue from one source, the tariff, a tax on imported goods. It also relied 
on excise taxes levied on specific products, such as tobacco and alcohol (see the 
Timeplot on pp. 410–11).

As federal activities expanded in the 1900s, the federal government added 
new sources of tax revenue. Most important was the income tax, proposed as a 
constitutional amendment by Congress in 1909, ratified by the states, and added 
to the Constitution in 1913 as the Sixteenth Amendment. The income tax is  
levied on both individuals and corporations. With the creation of the Social  
Security system in 1935, social insurance taxes became an additional source of 
federal revenue.

Before World War II, individual income taxes accounted for only 14 percent 
of federal revenues.11 But as the need to raise revenue for the war made the income 
tax more important, Congress expanded the tax’s base, so that after World War II,  
most Americans paid income taxes. There have been several notable shifts in 
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figure 13.2

U.S. BUDGET DEFICITS AND SURPLUSES, 1962–2021

analyzing  
the evidence
The federal deficit grew 
during the 1980s under 
President Ronald Reagan. 
During the 1990s the budget 
deficit declined significantly, 
but then it grew dramatically 
in the 2000s. When was the 
last time the federal budget 
showed a surplus? Why did 
the budget deficit grow  
so much after 2007?

tariff
A tax on imported goods.
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taxes since 1960. Social insurance taxes now make up a much greater share of 
federal revenues, and receipts from corporate income taxes have declined over 
the same period. The share of the federal individual income tax has grown; it was 
44 percent in 1960 and 48 percent in 2017.

A key feature of the income tax is that it is a progressive tax, or graduated 
tax, with the heaviest burden carried by those most able to pay. The U.S. income 
tax is a progressive tax because the proportion of income paid in taxes goes  
up with each higher income bracket. For example, in 2019, someone filing with 
head-of-household status would be taxed 10 percent on the first $9,525 of income 
but 37 percent of any income earned above $500,000.

Although the primary purpose of the income tax is to raise revenue, a second  
objective is to collect revenue in such a way as to reduce the disparities of 
wealth between the lowest and the highest income brackets. We call this policy 
redistribution.

In contrast to progressive taxation, a regressive tax is one applied uni-
formly, such that the proportion of income that people in lower income brackets 
pay toward the tax is higher than that paid by people in higher income brackets. 
For example, a sales tax is considered regressive because lower-income individu-
als spend a larger proportion of their income on consumption covered by a sales 
tax than higher-income individuals pay; thus, the share of their income that goes 
to paying sales tax is higher than the share paid by richer people (even though  
the sales tax rate is the same for everybody).

Another policy objective of the income tax is encouragement of the capitalist 
economy by rewarding investment. The tax laws allow individuals or companies 
to deduct from their taxable income any money they can justify as an investment 
or a “business expense.” This deduction gives individuals and companies an 
incentive to spend money to expand their production, their advertising, or their 
staff, and it reduces the income taxes that businesses must pay.12

Supporters of such deductions call them “incentives”; others call them 
“loopholes.” Analysts for the Treasury Department call them tax expenditures 
because, like much of government spending, they provide cash 
or another benefit to encourage a particular activity. But unlike 
government spending, tax expenditures do not show up in the 
budget as a category of spending.

Tax expenditures extend beyond incentivizing business 
investment, and they make up a substantial part of the fed-
eral budget. The largest category of tax expenditures relates  
to employer-paid health insurance and medical payments. 
Specifically, the payments that employers make to provide 
health insurance to their employees are excluded from the 
employees’ gross income (and therefore not taxed). The Office 
of Management and Budget (OMB) estimates that between 
2017 and 2026, the medical insurance exemption will amount 
to $2.9 trillion of lost tax revenue.

As Congress considered major 
tax reforms in 2017, Senator 
Elizabeth Warren (D-Mass.) 
spoke at a rally outside the U.S. 
Capitol building in opposition  
to the Republican tax plan that  
offered tax breaks to the wealthy.

progressive tax
A tax in which the proportion 
of income paid goes up as 
income goes up. Also called 
graduated tax.

redistribution
A tax or spending policy that 
changes the distribution of 
income, usually to create 
greater equality between the 
rich and the poor in a society.

regressive tax
A tax that is applied uniformly,  
such that people in low 
income brackets pay a higher 
proportion of their income 
toward the tax than do people 
in high income brackets.

tax expenditure
A benefit to an individual or 
business in the form of  
relief from taxes that would 
otherwise be owed to the 
government.
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Another significant tax expenditure, estimated to cost the Treasury more than 
$1.2 trillion over this decade, is the home mortgage interest deduction (HMID), 
which allows taxpayers to pay less in taxes by subtracting the amount they pay in 
interest on loans taken out to purchase or remodel homes from the estimate of their 
taxable income. As Congress considered major tax reforms in 2017, a bipartisan set  
of experts was calling for an end to the HMID because of concerns that it does more  
to subsidize the real estate and home-building market than to help low- or middle- 
income families buy homes, particularly by artificially inflating home prices (see the 
Policy Principle box in Chapter 12, p. 372). The recent tax reform kept the HMID  
in place, although it did limit the deduction to mortgages of less than $750,000, 
rather than $1 million, and it eliminated the deduction for interest on second homes.

Spending and Budgeting. How does the government spend the revenue 
it collects through taxes? Former undersecretary of the treasury Peter Fisher 
described the federal government as “a gigantic insurance company (with a  
sideline business in national defense and homeland security).”13

Fisher was speaking about the government’s budgetary challenges in 2002, 
but nearly two decades later, that characterization of government spending is 
even more true. More than half of the $3.95 trillion federal budget in fiscal year 
2016 was spent on Social Security, Medicare, and health programs alone, and that 
statistic rises to nearly two-thirds of the total budget if Medicaid, unemployment 
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compensation, and veterans’ benefits are included.14 Another 15 percent of fed-
eral spending in 2016 ($604 billion) went to national defense, with an additional  
6 percent ($240 billion) devoted to paying interest on our national debt.

This breakdown of spending is often misunderstood by the American peo-
ple. In 2014, the Pew Research Center asked Americans this question: On which 
of these activities does the U.S. government currently spend the most money: 
Social Security, transportation, foreign aid, or interest on the national debt? Only  
20 percent of respondents chose the correct answer: Social Security. Most 
respondents chose one of the other categories, even though the $773 billion in 
annual spending (at the time) on Social Security was roughly 17 times the annual 
spending on foreign aid, 8 times larger than the transportation budget, and nearly 
4 times more than the net interest on the national debt.

A very large and growing proportion of the annual federal budget goes to 
mandatory spending, consisting of expenditures that are, in the words of the 
OMB, “relatively uncontrollable.” Interest payments on the national debt, for 
example, are determined by the actual size of the national debt and the cost of 
borrowed funds. Legislation has mandated payment rates for such programs as 
retirement under Social Security, retirement for federal employees, unemploy-
ment assistance, Medicare, and farm price supports (see Figure 13.3). These  
payments increase as the cost of living rises, as the average age of the population 

timeplotGOVERNMENT REVENUE BY SOURCE, 1790–2010 
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mandatory spending
Federal spending that is 
made up of “uncontrollables,” 
budget items that cannot be 
controlled through the regular 
budget process.
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goes up, and as national and world agricultural surpluses increase. In 1970,  
38.5 percent of the total federal budget was made up of uncontrollables; in 1975, 
52.5 percent fell into that category; and by 2017, nearly 70 percent was in the 
uncontrollable category.

All this means that the national government now has very little money for 
discretionary spending—that is, funding for transportation, parks, education, 
public safety, and other services that the public demands and governments  
typically supply. As mandatory spending eats up more of government revenues, 
managing the budget will require higher taxes, cuts to services, or (most likely) a 
combination of both of those budget-balancing strategies.

Budget Process and Politics. The budget process involves both the president 
and Congress. Each branch has created institutions and procedures designed to 
fulfill its budgetary responsibilities and to assert control over the budget process. 
The president and Congress use their budgetary institutions to promote their 
own budget preferences and priorities. The OMB in the Executive Office of the 
President is responsible for preparing the president’s budget, which contains  
the president’s spending priorities and estimated costs of policy proposals. It is the  
starting point for the annual debate over the budget.

Congress has its own budgetary institutions. It created the Congressional 
Budget Office (CBO) in 1974 so that it could have reliable information about 

NOTE: Future values are estimates (to the right of the dotted line).

SOURCE: Congressional Research Service, Present Trends in the Evolution of Mandatory Spending,  
www.everycrsreport.com/files/20170131_R44763_ed8bc2f1bd6981381b238b779afdd4e3ddec2bd6.pdf 
(accessed 8/16/18). 

figure 13.3

COMPONENTS OF MANDATORY SPENDING AS A 
PERCENTAGE OF FEDERAL SPENDING, 1970–2025

analyzing  
the evidence
Spending on mandatory 
programs has grown con-
siderably over the past 
four decades. By 2025, 
these popular programs 
are expected to make up 
almost 70 percent of govern-
ment expenditures. Which 
programs are driving this 
increase in spending? How 
does mandatory spend-
ing affect the attempts by 
government to control its 
budget and budget deficit? 0
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the costs and economic impact of the policies it considers. At the same time, 
Congress created a budget process to establish spending priorities and to  
consider individual expenditures in light of the entire budget. A key element 
of the process is the annual budget resolution, which designates broad targets 
for spending.

By estimating the costs of policy proposals, Congress hoped to control spend-
ing and reduce deficits. When the congressional budget process proved unable to 
hold down deficits in the 1980s, Congress established stricter measures, including 
spending caps on some types of programs. Even these stricter restrictions have 
proved ineffective. For one thing, when actual spending bills arrive on the legisla-
tive floor in violation of spending caps, appropriators seek—and often are granted—
waivers of the restriction, permitting the out-of-compliance measure to be taken 
up. Whether legislators will entertain more dramatic reform is an open question.

As discussed earlier in the chapter, budgetary politics is increasingly con-
troversial and partisan. Politicians and citizens alike want to reduce the deficit 
and avoid taking on more debt, but they also say, “Don’t cut my project” or “Don’t  
close my military base” or “Don’t reduce money for student loans (or hospital sub-
sidies, job-training programs, scientific research, or food and drug inspection).”

The primary institutional problem is that taxing and spending are separated. 
Tax policy falls to the Senate Finance and House Ways and Means committees 
and is administered by the Department of the Treasury. Spending decisions are 
made by authorizing and appropriating committees in the two chambers and  
are administered by agencies in the federal bureaucracy. The budget process,  
initiated in the 1970s to coordinate these far-flung activities, has had only limited 
success, so it seems likely that budgetary politics and fiscal policy will remain 
challenging areas.

Other Economic Policy Tools
Although monetary and fiscal policy are the core tools of economic policy, there 
are other policy approaches aimed at promoting a stable, growing, and fair 
national economy. These include antitrust policy, deregulation, subsidies, and 
government contracting.

Antitrust Policy. Americans have long been suspicious of concentrations 
of economic power. Federal economic regulation aims to protect the public 
against potential abuses by concentrated economic power in two ways. First, the  
government can establish conditions that regulate the operation of big businesses 
to ensure fair competition. For example, it can require businesses to make infor-
mation about their activities and account books available to the public. Second, 
the government can force a large business to break up into smaller companies  
if the business has established a monopoly. This is called antitrust policy.  
In addition to economic regulation, the federal government engages in social  
regulation. Social regulation establishes conditions on businesses in order to  
protect workers, the environment, and consumers.

antitrust policy
Governmental regulation of 
large businesses that have 
established monopolies.
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Deregulation. Historically, federal regulatory policy was a reaction to pub-
lic demands. As the economy prospered throughout the nineteenth century, 
some companies grew so large that they were recognized as possessing “market 
power”: they could eliminate competitors and impose conditions on consumers 
rather than cater to consumer demand. Small businesses, laborers, farmers, and 
consumers all began to clamor for protective regulation. They faced problems in 
organizing, however, and thus were always at a disadvantage against better-orga-
nized corporate interests.

Nevertheless, the states had been regulating businesses in one way or another 
all along. Local interest groups turned to Washington and national political  
entrepreneurs as economic problems grew beyond the reach of individual state 
governments. If markets were national and commerce frequently crossed state 
lines, there would have to be national regulation.

The first national regulatory policy was the Interstate Commerce Act of 1887, 
which created the first national independent regulatory commission, the Inter-
state Commerce Commission (ICC), designed to control the railroads’ monop-
olistic practices. About two years later, the Sherman Antitrust Act extended 
regulatory power to cover all monopolistic practices, including “trusts” or any 
other agreement between companies to eliminate competition. This power was 
strengthened in 1914 with the Federal Trade Commission Act (creating the Fed-
eral Trade Commission, or FTC) and the Clayton Antitrust Act.

The modern era of comprehensive national regulation began in the 1930s. 
Most of the regulatory programs of the 1930s sought to regulate the conduct  
of companies within specifically designated sectors of American industry. For 
example, the jurisdiction of one agency was the securities industry; the juris-
diction of another was the radio (and eventually television) industry. Still other 
agencies regulated banking, coal mining, and agriculture. At this time, Congress 
also set the framework of American labor regulation, including the rules for  
collective bargaining and the minimum wage.

When Congress turned again to regulatory policies in the 1970s, it moved 
beyond a focus on specific industries. Instead, it targeted cross-industry prob-
lems, worker safety, consumer safety, and environmental protection under the 
jurisdiction of new agencies: the Occupational Safety and Health Administration 
(OSHA), the Consumer Product Safety Commission (CPSC), and the Environ-
mental Protection Agency (EPA), respectively.

Businesses complained about the burden of new regulations, and many 
economists saw excessive regulation as hurting the economy. In the late 1970s, 
Congress and the president responded with a wave of deregulation. President 
Carter presided over the deregulation of the airlines in the late 1970s. In a more 
sweeping manner, President Reagan exercised “presidential oversight” in giving 
the OMB authority to review all executive branch proposals for new regulations. 
In this way, Reagan significantly reduced the total number of regulations issued 
by federal agencies.

deregulation
The policy of reducing the 
number of rules issued by  
federal regulatory agencies.
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More recently, calls for the creation of new regulatory authority spiked again, 
especially for the financial services industry, when weaknesses in the subprime 
mortgage business triggered a worldwide crisis of confidence leading to the Great 
Recession. Such an overhaul, the Dodd-Frank Act, was enacted by Congress and 
signed into law by President Obama in 2010, subjecting banks to tighter regula-
tion and prohibiting them from engaging in a number of risky activities. Some of 
the Dodd-Frank rules were rolled back by Congress in 2018. The law also estab-
lished a consumer protection agency to oversee consumer lending and the prac-
tices of credit card issuers, though in 2018 President Trump worked to curtail the 
agency’s power.

Subsidies. Subsidies are government grants of cash or other valuable com-
modities, such as land. Subsidies are a key “carrot” used in economic policy.  
They encourage people to either do something they might not otherwise do or 
else do more of what they are already doing.

Subsidies were the dominant form of public policy of the national govern-
ment and the state and local governments throughout the nineteenth century. 
Under later policy makers, subsidies in the form of land grants were given to 
farmers and to railroad companies to encourage western settlement. Substantial 
cash subsidies have traditionally been given to shipbuilders to develop the com-
mercial fleet and to guarantee the use of their ships as military personnel carriers 
in wartime.

Policies using the subsidy technique continued in the twentieth and twenty- 
first centuries. For example, crop subsidies for farmers, direct from the federal 
government, amounted to approximately $25 billion in 2016. This money was 
distributed to more than 700,000 farmers by the U.S. Department of Agriculture, 
with the bulk going to large corporate farming operations, rather than small  
family farmers. Politicians have always favored subsidies, because their benefits 
can be spread widely in response to many demands that might otherwise produce 
profound political conflict.

Contracting. Government agencies often purchase goods and services by 
contract. The law requires open bidding for many of these contracts because 
they are extremely valuable to private-sector businesses and because the 
opportunities for abuse are very great. But contracting is more than a method 
of buying goods and services. It is also an important policy tool, because gov-
ernment agencies are often authorized to use their contracting power as a 
way of helping to build up whole sectors of the economy and of encouraging 
certain desirable goals or behavior, such as equal employment opportunity. For 
example, the infant airline industry of the 1930s was nurtured by the national 
government’s lucrative contracts to carry airmail. A more recent example is the 
use of government contracting to encourage industries, universities, and other 
organizations to engage in research and development on a wide range of issues 
in basic and applied science.

subsidy
A government grant of cash or 
other valuable commodities, 
such as land, to an individual 
or an organization. Subsidies 
are used to promote activities 
desired by the government, to 
reward political support, or to 
buy off political opposition.

contracting power
The power of government to 
set conditions on companies 
seeking to sell goods or  
services to government  
agencies.
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WHO INFLUENCES ECONOMIC POLICY?
Decisions about economic policy represent real choices among the various goals 
of economic policy. For example, policy makers often face trade-offs between 
minimizing unemployment and limiting inflation, between protecting workers 
and incentivizing investment in new technology, or between raising taxes and 
cutting government services. The consequence of these choices is governmental 
policy that produces winners and losers in the economic sphere. Not surpris-
ingly, these are fiercely fought political debates in which Americans hold differ-
ing views and priorities—based on their own economic self-interest, as well as 
their ideological orientation, partisan affiliation, and other political beliefs.

A 2017 Pew Research poll showed clear differences in economic policy  
positions between Democrats and Republicans. For example, Democrats are more 
likely to support spending on areas such as education (78 percent, compared to only 
52 percent of Republicans), Social Security (53 percent, compared to 36 percent  
of Republicans), and assistance for the unemployed (44 percent, compared to only 
13 percent of Republicans). However, Republicans were more likely to support 
increasing spending on military defense (71 percent in support, compared to only  
31 percent of Democrats).15 Given these differences, it is not surprising that research 
examining a wide range of economic policy issues has found greater government 
spending under Democratic Party control at the federal, state, and local levels.

We also see differences in the policy preferences held by richer and poorer Ameri-
cans. This imbalance has important implications for policy decisions, since wealthier 
Americans tend to be more conservative on many economic policy issues—supporting 
cuts in taxes and reductions in social spending—than are poorer Americans.

The interest groups that influence decisions about economic policy are  
as wide-ranging as the objectives of policy. Consumer groups, environmental-
ists, businesses, and labor all attempt to shape economic policy. Of these groups, 
organized labor and business most consistently weigh in across the spectrum 
of economic policies. In the past, organized labor was much more important in 
influencing economic policy than it is today. At the height of their strength in 
the 1950s, unions represented some 35 percent of the labor force. Today, they  
are much less influential, representing only a tenth of the labor force.

Business organizations are the most consistently powerful actors in economic 
policy. Organizations such as the U.S. Chamber of Commerce (which represents 
small business), and the Business Roundtable and National Association of Manufac-
turers (which represent big business), have actively worked to roll back governmental  
regulation and reduce corporate taxes over the last few decades. These organiza-
tions, and myriad industry-specific groups, have an even greater impact on policy 
because of the Citizens United case decided in 2010 by the Supreme Court, which 
removed many constraints on their capacity to make campaign contributions.

A study of nearly two thousand policy issues found that the policy position  
adopted by business groups and the economic elites they represent is a key  
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predictor of which policies the government enacts.16 The opinion held by the 
average citizen or by other interest groups had little or no influence on the policy 
outcomes included in the study.

Moreover, today we are operating in a global economy. Neither our political 
institutions nor those of any other government have autonomy in the economic 
policy world. Trade and economic interactions within and between countries 
have huge implications for citizens of other nations. Creating economic policies 
that work well across a large and diverse nation is challenging enough, given 
the institutional fragmentation and intense partisan polarization that often 
leads to gridlock and inconsistent policy approaches. Doing so in a globalized 
context will likely require new policy ideas across a range of economic issues.

SOCIAL POLICY
Economic policy and social policy work hand in hand. A well-designed social 
policy can improve a nation’s economy by creating opportunities for otherwise 
disadvantaged individuals to succeed and by addressing issues, such as health 
care, education, and housing, that affect the well-being of the nation’s workforce. 
At the same time, social policy can provide a safety net for the elderly, poor, and 
infirm, who can be left behind in a market economy.

The term social policy refers to programs promoting three broad public  
goals. The first is to provide social insurance protecting against the risks and  
insecurities that most people face during their lives, including illness, disability,  
temporary unemployment, and the reduced earning capability of old age. Most 
spending on social welfare in the United States goes to programs for the elderly, such 
as Social Security and Medicare. Widely regarded as successful, these programs are 
the least controversial areas of social spending, although debates about funding 
Social Security reveal that even widely agreed-on policies can generate conflict.

The second goal of social policy—to alleviate poverty—is more controversial, 
particularly because it often calls on government to redistribute income from 
wealthier to poorer individuals and families. Americans take pride in a strong work 
ethic, and they value self-sufficiency. In keeping with these values, many people 
in the United States worry that the able-bodied poor will not try to support them-
selves if they are offered “too much” assistance or the wrong kind. Yet there is also 
recognition that poverty may be the product of unequal opportunity in the past.

A third goal of social policy is to promote equality of opportunity. Although 
Americans generally admire the ideal of equal opportunity, there is no general 
agreement about what government should do to address inequalities: groups that 
have suffered from past inequality generally support more extensive governmental 
action to promote equality of opportunity than do others. Yet most Americans  
favor some governmental action, especially in the areas of preschool, K–12  
education, and higher education policy.

social policy
Governmental social insurance, 
welfare, health, and education 
programs aimed at protecting 
against risk and insecurity, 
reducing poverty, and/or 
expanding opportunity.
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THE HISTORICAL DEVELOPMENT 
OF U.S. SOCIAL POLICY
In his January 2013 inaugural address launching his second term in office, Barack 
Obama declared that the beneficiaries of social programs were not “takers” who 
weakened the nation by undermining Americans’ sense of initiative. Instead, 
said Obama, social programs like Social Security, Medicare, Medicaid, and his  
own Affordable Care Act (ACA) “strengthen us,” by ensuring that all have an 
opportunity to share in the country’s prosperity.

This assertion presents a view of social policy at odds with the traditional 
American perspective. Unlike people in many other western democracies, 
Ameri cans do not have a long history of taking public responsibility for economic 
inequality. This history has, as always, made some courses of action more likely 
and others less likely for Americans to follow. The United States was one of the 
last western democracies to enter this realm of social policy, for several reasons.

First, Americans’ faith in individualism was extremely strong. Second, that 
faith was long fed by the existence of the frontier, which was so enticing that 
poverty was considered a temporary condition that could be alleviated by moving  
westward. Third, Americans conceived of poverty in two separate classes: 
the “deserving poor” and the “undeserving poor.” The deserving poor were  
widows, orphans, and others rendered dependent by some misfortune beyond 
their control, such as national disaster, injury during honest labor, or the  
effects of war. The undeserving poor were able-bodied persons unwilling to  
work, transients, or others of whom the community disapproved.

Until the late nineteenth century, governmental involvement in what we 
today call social policy was slight, with the expectation that the deserving poor 
would be taken care of by religious, charitable, and other private efforts in their 
local community.

The traditional approach began to crumble in the face of the Great Depres-
sion. During the depression, misfortune became widespread and private wealth 
shrank so drastically that private charity was not robust enough to meet the 
growing need. The depression proved that poverty could result from imperfec-
tions in the economic system instead of from individual irresponsibility.

Once poverty and economic insecurity were accepted as inherent in the 
economy, a large-scale public-policy approach became practical. There was no 
longer any question about whether the national government would assume a 
major responsibility for poverty; from that time forward, it was a matter of how 
generous or restrictive the government would be about the welfare of the poor.

However, Americans never truly lost their historic discomfort with social 
policy, and the United States still spends a far lower percentage of its wealth 
on social programs than do other western governments. In the United States, 
social spending amounts to less than 20 percent of gross domestic product 
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(GDP). In many countries in the European Union—those with more robust  
welfare states—social spending accounts for nearly 30 percent of the national 
GDP (see Figure 13.4).

What is most distinctive about the U.S. approach to the welfare state is 
how much of the nation’s social spending is focused on providing assistance to  
the broad middle class in dealing with life’s risks and misfortunes (rather than 
subsidies to the poor). Although social programs such as Social Security, Medi-
care, and public education provide benefits to all Americans, and although  
some poor families benefit from them, the poor are not the primary beneficia-
ries of significant government social spending in these realms. The upper and 
middle classes are more likely to enjoy the benefits of such programs.

The poor, moreover, have not benefited to the same degree from a set of  
policies that are often called “America’s hidden welfare state.”17 Today, the hidden 
welfare state consists of about $1 trillion in annual tax savings from various tax 
credits and deductions. As we saw earlier, these so-called tax expenditures, such 
as the deductibility of home mortgage interest or of donations to charity, were 
designed to promote desirable causes and practices, but their immediate benefits 
flow mainly to wealthier Americans, who are more likely to be able to buy a home 
or make a charitable contribution in the first place. In contrast to these hidden 
benefits, most social policies are more visible, and those who benefit from them 
are more likely to be stigmatized as “takers.”

We turn now to the most important policies that constitute the welfare state. 
In the following section, we examine efforts by the government to expand oppor-
tunity for all Americans.

welfare state 
A set of national public  
policies by which the  
government takes a central 
role in promoting the social 
and economic well-being of  
its citizens.

The Great Depression helped 
establish the ideas that unem-
ployment and poverty reflected 
problems with America’s 
economic system, not just indi-
vidual irresponsibility, and that 
the government should take an 
active role in shaping fiscal and 
social policy.
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THE FOUNDATIONS OF THE 
SOCIAL WELFARE STATE
The foundations of the American welfare state were established by the Social 
Security Act of 1935. Programs like Social Security that guarantee benefits to 
certain groups of people, according to categories established by federal law, 
are known as entitlement programs. These programs generally fall into two  
categories: contributory programs and noncontributory programs. Table 13.1  
outlines key entitlement programs in the United States.

Social Security
Social Security is the nation’s most important contributory program and 
is financed by taxation. As the program was originally enacted, employer and 
employee were required to pay equal amounts, which in 1937 were set at 1 percent 

entitlement program
A social program that  
guarantees benefits to a  
category of people defined 
by law.

Social Security
A contributory welfare 
program into which work-
ing Americans must place a 
percentage of their wages and 
from which they receive cash 
benefits after retirement.

contributory program
A social program financed in 
whole or in part by taxation  
or other mandatory contribu-
tions by its present or future 
recipients. The most important 
example is Social Security, 
which is financed by a  
payroll tax.
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SOURCE: The Organisation for Economic Co-operation and Development, www.oecd.org/social/expenditure 
.htm (accessed 4/10/18).

figure 13.4

GOVERNMENT SOCIAL SPENDING AS 
A PERCENTAGE OF GDP, 2016

analyzing  
the evidence
Although the American 
welfare state has grown 
significantly over the past 
century, the United States 
spends less on social pro-
grams than do many other 
advanced democracies. How 
does America’s history help 
explain Americans’ discom-
fort with social spending?
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of the first $3,000 of wages, to be deducted from the employee’s paycheck and 
matched by the employer. This percentage has increased over the years; in 2018, 
the total employee contribution was 6.2 percent on the first $128,400 of income 
for the Social Security program, plus 1.45 percent on all earnings for Medicare. 
Individuals must pay an additional 0.9 percent on earnings over $200,000 for 
Medicare. Employers pay another 6.2 percent for Social Security and 1.45 percent 
for Medicare.18

Retirees enrolled in the Social Security system receive benefits based on the 
number of years they have worked, the amount they have contributed, and the 
age at which they choose to retire. Individuals begin to be eligible for benefits 
at age 62, but the monthly amount they receive increases substantially, the lon-
ger they wait to begin collecting payments (until age 70). Spouses and children 
of deceased enrollees are also often entitled to benefits, as are—under the Social 
Security Disability Insurance (SSDI) program—workers who become disabled 
before retirement.

Social Security has some characteristics of an insurance program, but it  
operates a bit differently from private insurance. Worker contributions do not 

table 13.1

ENTITLEMENT PROGRAMS IN THE UNITED STATES

YEAR  
ENACTED

FEDERAL OUTLAYS, 
2017 (BILLIONS OF 

DOLLARS)

FEDERAL OUTLAYS, 
2020 ESTIMATE 
(BILLIONS OF 

DOLLARS)

CONTRIBUTORY

Old-age, survivors, and disability insurance  
(Social Security)

1935 939 1,108

Medicare 1965 690 796

Unemployment compensation 1935 31 31

NONCONTRIBUTORY

Medicaid 1965 375 363

SNAP (formerly food stamps) 1964 70 51

Earned income tax credit (EITC) 1975 60 58

Supplemental Security Income (SSI) 1974 52 54

Temporary Assistance for Needy Families 
(TANF; family-support payment to states)

1996 20 20

SOURCE: Office of Management and Budget, table 11.3, www.whitehouse.gov/omb/historical-tables  
(accessed 3/3/18).
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accumulate in a personal account as, say, a private annuity does. Consequently, 
contributors do not receive benefits in proportion to their contributions, so there 
is some redistribution of wealth. In brief, contributory Social Security mildly 
redistributes wealth from higher- to lower-income people, and it significantly 
redistributes wealth from younger workers to older retirees.

The Politics of Reforming Social Security. In 2018, nearly 60 million 
Ameri cans received about $940 billion in Social Security benefits. For more 
than half of all American workers, Social Security is their only pension plan. 
And without Social Security, half of all senior citizens would be living below 
the poverty line.

Clearly, the Social Security program makes a real difference to many peo-
ple’s lives. The program, however, has faced demographic pressure as the ratio 
between contributing workers and retirees has declined, from a comfortable  
16 contributors to one retiree in the 1950s downward toward 3 contributors  
to one retiree today. With the record-breaking retirement of baby boomers  
continuing, this ratio is expected to drop further—estimated to reach only  
2 workers for each retiree by 2030—stoking concern that contributions will not 
pay for the retirements of tomorrow if the system is not reformed (see Analyzing 
the Evidence on pp. 424–5).

Worker contributions are deposited in a Social Security trust fund, which 
officially earns interest at the average level for U.S. government securities. But 
that “official” description is a myth. The U.S. Treasury regularly borrows money 
from the trust fund and leaves IOUs to soften the impression of the nation’s true 
national debt. Thus, the Social Security system, under successive Democratic 
and Republican administrations, has become a pay-as-you-go program in which 
today’s youth take care of today’s aged. That is what we mean when we say that 
Social Security provides for the redistribution of some wealth from the young to 
the elderly.

Most experts believe that Social Security taxes must be increased and the 
retirement age raised to maintain the program’s solvency. When Social Security  
was introduced in 1935, a retirement age of 60 seemed reasonable. Indeed,  
American workers’ average life expectancy was barely 60. Today, Americans can 
expect to live longer and healthier lives than their forebears, so increasing the 
retirement age may be a viable approach.

Unemployment Insurance
The federal Social Security Act of 1935 also created a federal unemployment 
insurance program designed to help workers whose jobs have been terminated 
through no fault of their own. By providing unemployment payments for a short 
period, the program gives workers time to find a new job or shift into a sector 
or geographic area with greater job opportunities without being forced to take a  
job for which they are overqualified or to turn to the welfare system.
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Although it is a federal policy, unemployment insurance is jointly adminis-
tered by the national government and each of the state governments. Both federal 
and state taxes on employers fund the program, and a combination of federal and 
state laws determine which employees are eligible for compensation, how much 
money they receive, and how long the benefits are paid. The standard time period 
is 26 weeks (about six months), although the federal government has extended 
this timeline during economic downturns. During the recent Great Recession, for 
example, unemployment benefits were extended to 73 weeks.

Major Health Programs
Medicare. The creation of Medicare was the biggest expansion in contrib-
utory programs after 1935. Established in 1965, it aimed to provide substantial 
medical insurance for elderly persons who are already eligible to receive old-age, 
survivors, and disability insurance through their contributions under the origi-
nal Social Security system. Like Social Security, Medicare is not means tested. In 
other words, beneficiaries receive Medicare benefits without regard to personal 
wealth and income. (Means-tested noncontributory programs are discussed in 
the next section.)

Today, more than 50 million senior citizens are covered by Medicare. How-
ever, the spectacular increase in the program’s cost is only partly attributable to 
the growing number of participants; much of the increase is due to the rising cost 
of health care and to the 2003 drug benefit championed by the George W. Bush 
administration.

The Affordable Care Act. As discussed in the chapter introduction, in 2010 
the Obama administration initiated a major expansion of federal health care 
policy. The Patient Protection and Affordable Care Act, popularly known as 
“Obamacare,” was designed to ensure that tens of millions of Americans who 
could not afford health insurance would have access to at least basic coverage. 
Among other things, the act required individuals to 
maintain health insurance and required the states to 
establish insurance exchanges or use federal exchanges 
through which individuals and small employers could 
obtain low-cost and, in some cases, federally subsidized 
health insurance policies. The act also expanded Medi-
caid (though the Supreme Court later ruled that states 
could opt not to do this) and children’s health insurance 
programs, and imposed regulations on providers aimed 
at cutting costs. The administration claimed that the new 
law would ultimately lower health care costs by impos-
ing greater efficiencies on providers and reducing fraud.

The act passed despite vehement and unanimous 
Republican opposition in Congress, and by 2015, nearly  

Medicare
National health insurance for 
the elderly and the disabled.

Attendees sign up for insurance 
during an Affordable Care Act  
enrollment fair held at the 
University of Texas.
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Fixing Social Security?
Contributed by Rachael Vanessa Cobb, Suffolk University Boston

Every month, millions of elderly and disabled 
Americans receive a check from the  U.S. gov-

ernment. These funds are designed to provide a 
safety net—income for retirement and assistance 
to those with disabilities. When the Social Secu-
rity Act passed both houses of Congress and was 
signed into law by President Franklin D. Roosevelt 
in 1935, 50 percent of elderly Americans were liv-
ing in poverty. By the 1950s, that number had fallen 
to 35 percent. Today, only 10 percent of elderly 
Americans live in poverty. 

However, the number of retired Americans is 
rising because of an increase in life expectancy 
and because of a growing population of elderly 

Americans. In 2010, 54 million people received 
Social Security. In 2035, a projected 91 million 
people will receive Social Security. In 1960, the 
number of workers per beneficiary was five. 
That number is projected to decline to two by 
2035. Thus Social Security faces the challenge 
of remaining solvent for future generations. 
Left unchanged, full benefits are possible only 
through 2033, according to a 2012 report from 
the Trustees of the Social Security Trust Fund. 
The figure below, from 2010, shows the projected 
divergence of program cost and tax revenue over 
time. More recent analyses have reached similar 
conclusions.

analyzing the evidence

*  Data from 2009 to 2050 
are estimates.
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Policy solutions aimed at preserving Social Secu-
rity fall into three broad categories: raising pay-
roll taxes, reducing benefits to future retirees, 
or changing eligibility requirements. Currently, 
6.2 percent of a person’s paycheck is deducted 
for Social Security, but only on wages and sal-
aries up to $127,200 per year. That means that 
any income someone earns above $127,200 per 
year is not deducted. As earnings inequality has 
increased, the share of earnings that is taxed for 
Social Security has declined. This is because, 
according to the Congressional Budget Office, 
“a greater share of income is above the taxable 
maximum.”1 Policy makers could lift the ceiling 

on which payroll taxes are paid, or the tax rate 
of 6.2 percent could be increased. Finally, the 
retirement age could be raised from 65 or overall 
benefits could be cut.

As the figures below show, a 2015 Economist/
YouGov poll found that 55 percent of Americans 
support taxing income above the 2015 threshold,  
which was $118,500, while only 23 percent 
oppose it. A 2012 Pew Research Study found 
that 66 percent of Americans favored raising 
payroll taxes on high income earners. At the 
same time, a majority of Americans has reli-
ably opposed increasing the age of eligibility or 
reducing benefits.

 Percentage of Americans Who:

Social Security is a broadly popular program. Since 1984, the National Opinion Research Center at the 
University of Chicago has asked Americans whether they think too much, too little, or just the right 
amount of money is being spent on Social Security. In every survey, 90 percent or more of the public 
said too little or just the right amount.2 Americans support Social Security and also demonstrate 
support for policy changes that would preserve it and its goals.

Support Taxing Income
above $118,500

Support Raising Taxes
on High Income Earners

Say the Following Is
More Important

Keeping benefits as they are (56%)

Reducing the budget deficit (32%)

Support (66%)

Oppose (29%)

Support (55%)

Oppose (23%)
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amgovb15_ptr_ch13_394-435.indd   425 14/11/18   7:26 pm



426  CHAPTER 13 ECONOMIC  AND SOCIAL POLICY

10 million Americans had used the state and federal insurance exchanges to pur-
chase health insurance. During the 2016 presidential campaign, Donald Trump 
promised to repeal Obamacare. And this was a key priority during his first  
100 days in office, as Congress advanced a number of different repeal proposals. 
Yet each of these repeal bills was unsuccessful. Despite this failure at a clean 
repeal of the Affordable Care Act, the Trump administration was successful in 
repealing one of the act’s least popular provisions—the individual mandate—as 
part of its 2017 tax reform legislation. In addition, through executive orders, 
administrative guidance, and regulatory policies, the Trump administration has 
been successful in weakening many other aspects of the ACA (see Chapter 6).

Income Support Programs
Programs to which beneficiaries do not have to contribute—noncontributory 
programs—are also known as public-assistance programs, often referred to 
as “welfare” despite the more narrow focus on income support rather than 
the broad scope of social benefits considered part of the welfare state. Until 
1996, the most important noncontributory program was Aid to Families with 
Dependent Children (AFDC; originally called Aid to Dependent Children, 
or ADC), which was founded in 1935 by the original Social Security Act. In 
1996, Congress replaced AFDC with the Temporary Assistance for Needy  
Families (TANF) block grant. Eligibility for public assistance is determined 
by means testing, a procedure that requires applicants to show a financial 
need for assistance. Between 1935 and 1965, the government also created 
programs to provide housing assistance, school lunches, and food stamps to 
needy Americans.

As early as the 1960s, public-opinion polls consistently showed that  
Americans disliked welfare more than any other governmental program, and 
that the public viewed welfare beneficiaries as “undeserving.” Underlying that 
judgment was the belief that welfare recipients did not want to work. These 
negative opinions were amplified by racial stereotypes.19 By 1973, approxi-
mately 46 percent of welfare recipients were African American. Although most 
recipients were white, media portrayals promoted the perception that the vast 
majority were black.

Despite public opposition to welfare, reform proved difficult. Congress 
added modest work requirements in 1967, but little changed in the program’s 
administration. A more significant reform in 1988 imposed stricter work 
requirements and also provided additional support services, such as child care 
and transportation assistance. These reforms had barely been implemented, 
when welfare rolls rose again with the recession of the early 1990s, reaching 
an all-time high in 1994. Sensing continuing public frustration, presidential  
candidate Bill Clinton vowed to “end welfare as we know it”—but found it  
difficult to design a plan that would provide an adequate safety net for recipi-
ents who were unable to find work.

noncontributory program
A social program that assists 
people on the basis of demon-
strated need rather than 
contributions they have made. 
Also called public-assistance 
program.

Temporary Assistance for 
Needy Families (TANF)
Federal cash assistance for 
children in families that fall 
below state standards of need.

means testing
A procedure that determines 
eligibility for governmental 
public-assistance programs. 
A potential beneficiary  
must show need, as well as 
income and assets below a 
defined level.
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Congressional Republicans proposed a more dramatic reform, and Clinton, 
after initially vetoing two earlier versions, and with a looming reelection cam-
paign in 1996, signed the TANF legislation. In place of the individual entitlement 
to assistance, the new law created block grants to the states and allowed states 
more discretion in designing cash assistance programs for needy families. Today, 
cash assistance for poor families under TANF has shrunk to about 4 million 
recipients—representing about a quarter of all families living in poverty. TANF 
grants have not increased since 1996 (see Figure 13.5).

Like contributory programs, noncontributory public-assistance programs 
made their most significant advances in the 1960s and 1970s. The year 1965 
saw the establishment of Medicaid, a program that provides extensive medical  
services to all low-income persons who have established eligibility through 
means testing under TANF. Another transformation in the 1970s was the level of  
benefits provided. Besides being means tested, noncontributory programs are 
administered by the states; grants-in-aid are provided by the national govern-
ment to the states as incentives to establish the programs (see Chapter 3).

Thus, from the beginning there were considerable differences in benefits 
from state to state. The national government sought to address differences in 
levels of benefits in 1974 by creating Supplemental Security Income (SSI) to 
augment benefits for the aged, the blind, and the disabled. SSI provides uni-
form minimum benefits nationwide. States may be more generous, but no  
state is permitted to provide benefits below the minimum level set by the 
national government.

figure 13.5

NUMBER OF AFDC/TANF FAMILIES

SOURCES: Years 1976–2013: Gene Falk, Temporary Assistance for Needy Families (TANF): Size and 
Characteristics of the Cash Assistance Caseload, CRS Report no. R43187 (Washington, DC: Congressional 
Research Service, 2016), https://fas.org/sgp/crs/misc/R43187.pdf; 2014–17: U.S. Department of Health and  
Human Services, https://aspe.hhs.gov/report/indicators-welfare-dependence-annual-report-congress-2009-2013/ 
temporary-assistance-needy-families-tanf-and-aid-families-dependent-children-afdc (accessed 6/5/18).
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analyzing  
the evidence
Welfare caseloads dropped 
dramatically after 1994. 
Why? What are the positive 
and negative consequences 
of the policy change that 
reduced welfare rolls?

Medicaid
A federally financed, state- 
operated program for medical 
services to low-income people.
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The TANF program is also administered by the states, and benefit 
levels vary widely from state to state. For example, in 2017 the states’ 
monthly TANF benefits for a family varied from $170 in Mississippi 
and $185 in Tennessee to $923 in Alaska and $1,021 in New Hampshire.  
Even the most generous TANF payments fall well below the federal  
poverty line. In 2018, the poverty level for a family of three was 
$20,780, or $1,732 a month.20

The number of people receiving AFDC benefits expanded in the 
1970s, in part because new welfare programs had been established in 
the mid-1960s: Medicaid (discussed earlier) and food stamps (now 
called the Supplemental Nutrition Assistance Program, or SNAP, 
with the stamps replaced by debit cards, which are used to buy food 
at most retail stores). Medicaid and SNAP provide what are called 
in-kind benefits—noncash goods and services that would otherwise 
have to be paid for in cash by the beneficiary.

The earned income tax credit (EITC) is a tax benefit that supplements 
the take-home pay for lower-income workers and their families. When eligible  
workers file their tax returns, they can claim a credit that helps cover their 
federal taxes, and they may also receive a cash refund. Today, 1 in 5 taxpayers  
(about 28 million people) claims the EITC—receiving an average credit of about 
$2,000. Often called America’s “stealth poverty program,” the EITC lifts  
about 6 million people out of poverty each year, about half of them children.  
In approxi mately half the states, the effect of the EITC is further enhanced by  
the addition of a state-level credit.

HOW CAN GOVERNMENT 
CREATE OPPORTUNITY?
In the United States, social programs not only supply a measure of economic 
security but also seek to broaden opportunity. Americans’ belief in equality of 
opportunity makes such programs particularly important in providing a way to 
keep people from falling into poverty and in offering a hand up to the poor.

Elementary and Secondary Education Policy
Most primary and secondary education programs in the United States are  
provided by the public policies of state and local governments. Though the 
federal role has been growing in recent years, of the nearly $1 trillion spent on  
public K–12 education each year, less than 10 percent consists of federal spending. 
These education policies are a key force in the distribution and redistribution of 
opportunity in America.

Supplemental Nutrition 
Assistance Program 
(SNAP)
An in-kind benefits  
program that provides  
eligible individuals and  
families with debit cards 
that can be used to buy 
food at most retail stores.

in-kind benefits
Goods and services pro-
vided to eligible individuals 
and families by the federal 
government, as contrasted 
with cash benefits.

earned income tax  
credit (EITC)
A tax benefit that is 
designed to supplement the 
earnings of lower-income 
workers. The EITC lowers 
the total taxes the worker 
must pay—providing a cash 
refund on most recipients’ 
tax returns.

The Supplemental Nutrition 
Assistance Program (SNAP), 
formerly known as food stamps, 
helps people in need buy  
food. Today, recipients use  
government-provided debit 
cards to make their purchases.

amgovb15_ptr_ch13_394-435.indd   428 14/11/18   7:26 pm



HOW CAN GOVERNMENT CREATE OPPORTUNITY?  429

Compared with state and local efforts, national education policy pales. With 
a few exceptions, the national government did not involve itself in education 
during the United States’ first century (Table 13.2). The first two exceptions pre-
ceded the Constitution—the Land Ordinance of 1785, followed by the Northwest 
Ordinance of 1787. These two acts provided for a survey of all public lands in 
the Northwest Territory and required that certain sections in each township 
be reserved for public schools and their maintenance. Not until 1862, with the 
Morrill Act, did Congress take a third step, establishing land-grant colleges and 
universities. Later, more federal programs targeted the education of farmers and 
other rural residents.

The most important national education policies came after World War II:  
the GI Bill of 1944, the National Defense Education Act (NDEA) of 1958, the  
Elementary and Secondary Education Act (ESEA) of 1965, and various youth  
and adult vocational training acts since 1958. But because the GI Bill almost 
exclusively addressed postsecondary schooling, the national government did  
not really enter the field of elementary education until after 1957.21

table 13.2

GROWTH OF THE WELFARE SYSTEM

WELFARE EDUCATION HEALTH AND HOUSING

STATE ERA (1789–1935)

Private and local charity

State child labor laws

State unemployment and 
injury compensation

State mothers’ pensions

Northwest Ordinance  
(1787, federal)

Local academies

Local public schools

State compulsory education laws

Morrill Act (1862) for land-grant  
colleges (federal)

Local public health 
ordinances

FEDERAL ERA (1935–PRESENT)

Social Security Disability 
Insurance

Volunteers in Service to America 
(later folded into AmeriCorps); 
Office of Economic Opportunity

Supplemental Security Income

Cost-of-living adjustment 
(indexing)

GI Bill (of Rights) (1944)

National Defense Education  
Act (1958)

Elementary and Secondary 
Education Act (1965)

Higher Education Act (1965)

School desegregation

Head Start

No Child Left Behind Act (2001)

Every Student Succeeds Act (2015)

Public housing

Hospital construction

School lunch program

Food stamps

Medicare

Medicaid

Patient Protection and 
Affordable Care Act
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What finally brought the national government into elementary educa-
tion was embarrassment over the Soviets beating us into space with Sputnik. 
National policy under the NDEA specifically targeted improving education in 
science and mathematics. General federal aid for education did not come until 
1965, with ESEA, which allocated funds to school districts that had a substan-
tial number of children whose families were unemployed or earning less than 
$2,000 a year.

The federal role was substantially increased by President George W. Bush’s 
No Child Left Behind Act, signed in 2002, which created stronger federal require-
ments for testing and school accountability. It required that every child in grades 
3 through 8 be tested yearly in math and reading. Schools were judged on the 
basis of their students’ performance on these tests. Parents whose child was in a 
failing school had the right to transfer the child to a better school and to access 
special funds for tutoring and summer programs. The states were responsible for 
setting standards and devising appropriate tests.

Although there was bipartisan support for the program, the act was diffi-
cult to implement for several reasons. First, many states were unable to move 
to a new system of standards and testing. Second, education experts viewed 
yearly test results as too volatile to adequately measure school performance 
and warned that failing schools would become weaker as parents transferred 
their children out of them.22 Third, and most important, the federal govern-
ment was demanding major improvements without providing funding to pay 
for them.

Several states, along with the National Education Association, sued the 
federal government on the grounds that Congress had not provided enough 
money to pay for the required testing and other services, and in 2011, the 

Obama signs into law Every 
Student Succeeds, which gave 
states more flexibility in rating 
school performance and in 
deciding how best to support 
struggling students.
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Obama administration gradually began to allow the states to opt out of the 
requirements.

In 2015, a bipartisan group in Congress undertook the task of rewriting No 
Child Left Behind and enacted a new law to replace it called Every Student Suc-
ceeds. This act gave the states more latitude in rating school performance and 
in deciding whether and how to intervene to help schools whose students seem 
to be struggling. The Every Student Succeeds Act represented a retreat by the  
federal government in efforts to regulate public education.

Higher Education Policy
Although much of the higher education system in the United States consists of 
public institutions run by state or local governments, as well as private colleges 
and universities, the federal government has played an increasingly important  
role. A major focus of federal higher education policy has been to help students 
access and afford higher education through a range of federal grants and loan 
programs. Today, funds from the federal government make up more than 75 percent 
of the total student financial aid provided in the United States.

Foreshadowing its current role, the federal government became involved in 
subsidizing individual students as a result of the 1944 GI Bill, which provided 
veterans returning from the Second World War with a voucher they could use 
to pay for higher education at the institution of their choice. Nearly two decades 
later, the federal government stepped into a broader role with the 1965 Higher 
Education Act (HEA). The act provided financial assistance as part of an effort 
to increase enrollment rates, particularly among lower-income and minority 
populations. Through a series of reauthorizations, the HEA has been expanded 
in scope and funding levels—now providing about $80 billion in spending on  
student grants, loans, and tax credits to students and their families.

One of the most significant expansions to the HEA occurred during the 1972 
reauthorization, which created the Pell Grant program. Pell Grants provide up to 
$5,815 (as of 2018) toward undergraduate tuition and expenses to students from 
low- and moderate-income families (nearly half of all undergraduate students). 
Since 1972, spending on the Pell Grant program has increased, and the number 
of individuals receiving grants has too. Yet, increases in the size of the grants 
awarded have not kept up with rising tuition prices. In fact, Pell Grants now cover 
only about 30 percent of the cost of attending college at a public university—a  
significant decrease from the 1970s, when they covered about 80 percent of a 
public university education (Figure 13.6).

In addition to direct spending, the federal government helps subsidize the 
cost of higher education through the tax code. The largest education-related 
tax credit is the American opportunity tax credit (AOTC), which provides 
a tax cut of $2,500 a year for up to four years of each student’s postsecond-
ary education. This indirect aid through the AOTC accounts for more than  
$20 billion in foregone revenue that the government would collect were it not 
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for the tax credit—an amount close to the total spent on direct aid through the 
Pell Grant program.

In addition to offering grants and tax credits, the federal government plays a 
key role in making student loans available for career training and undergraduate and 
graduate education. Unlike private loans offered by banks or credit unions, federal 
loans offer low interest rates, income-based repayment plans, loan forgiveness for 
certain types of employment, and the ability to postpone payments for various rea-
sons. Federal student loans are typically available to all borrowers and do not require 
a credit check. Private banks would not be able to offer such good terms to borrowers 
without going out of business. In fact, the Congressional Budget Office has estimated 
that the federal government loses a lot of money on the student loan program—a  
loss that is expected to amount to about $170 billion over the next decade.23

SUPPORT FOR AND OPPOSITION 
TO SOCIAL POLICY
Nearly all social policies are redistributive: they take money from one group and 
give it to another. Redistributive policies are especially controversial because 
even small changes can have enormous consequences for large numbers of  

*Attendance costs are the average undergraduate tuition, fees, room, and board rate for public four-year 
institutions.

SOURCE: College Board, https://trends.collegeboard.org (accessed 6/5/18).
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citizens. For example, a tiny increase in Social Security benefits for those with 
the lowest incomes can cause a significant transfer of income from upper-income 
brackets to lower.

Because of their potential redistributive effect, it is extremely difficult to 
get social policies on the agenda of the president and Congress, who fear the 
wrath of negatively affected groups. For the same reason, once a social policy 
that provides benefits to large groups of citizens is adopted, it generally remains 
on the statute books as though it were untouchable. Obamacare, for example, 
was extremely controversial when proposed and even during its implementation 
period, but it soon became more challenging to repeal because proponents of the 
ACA were able to mobilize those who were benefiting from the bill and publicize 
their stories.

Conflicting views about whether and how the government should help  
citizens have a significant effect on the nature of the social policies we have  
today. In an effort to respond to calls both to limit government and to expand 
the provision of social benefits, politicians often design indirect—and often  
inefficient—policies that seem to minimize the role for government while actually 
increasing the size and complexity of governmental social policy. By delivering 
benefits through the tax code, delegating authority to the states or local govern-
ments, and relying on government contractors or the private sector to provide 
government benefits, policy makers expand social benefits in ways that simply 
add to the complexity and fragmentation of the social policy landscape in the 
United States. Further, these indirect policy designs produce programs that are 
hard to target to areas of greatest need or to coordinate with other governmental 
programs. This approach also makes these social programs very hard to adminis-
ter, implement, evaluate, or hold accountable for outcomes.

Much of public support or  
opposition to social programs, 
like Medicare, comes down to 
the question of who is  
deserving—in other words, 
whom the government  
should help. When program 
beneficiaries are viewed as 
earning their benefits, there 
is generally broad support for 
programs to benefit them, but 
for many other social  
programs the recipients are 
often viewed as undeserving 
and untrustworthy.
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In the end, much of public support or opposition to social programs comes 
down to the question of who is deserving—in other words, whom the govern-
ment should help. When program beneficiaries are viewed as earning their  
benefits—by working and paying payroll taxes, or by serving in the military—there 
is generally broad support for programs to benefit them, such as Social Security 
and the GI Bill. Yet for many other social programs—particularly means-tested, 
noncontributory programs—the recipients are often viewed as undeserving and 
untrustworthy. Programs such as TANF and SNAP are often criticized for provid-
ing the wrong incentives to recipients.

Benefits for wealthier Americans, such as the home mortgage interest deduc-
tion, are easy to access, and recipients are trusted to use the benefits wisely. 
By contrast, more meager welfare benefits are subject to burdensome applica-
tion and renewal processes, reviews of income and asset documentation, work 
requirements, and persistent concerns about waste, fraud, and abuse. Further, 
these notions of who deserves welfare benefits are often tied in with implicit bias 
and racial resentment in ways that decrease support for social programs that are 
viewed as benefiting African Americans and other minority-group members.

WHAT IS THE ROLE OF PUBLIC POLICY 
IN A REPRESENTATIVE DEMOCRACY?
Many Americans are deeply suspicious of government. However, without govern-
ment to maintain law and order, to define rules of property, to enforce contracts, 
and to provide public goods, no market economy could function. Without gov-
ernment to provide a safety net for the elderly, poor, and sick, ours would become 
a brutal society in which we would all be diminished. Without government to 
provide for the nation’s defense, Americans would be vulnerable to foreign foes.

Yet, too much or poorly fashioned governmental intervention—in the form of 
burdensome regulations, badly designed monetary and fiscal policies, and pub-
lic policies serving private interests at the public’s expense—can stifle a market 
economy and undermine representative democracy. Inappropriate social policies 
can bankrupt the Treasury and wreck communities without promoting public 
welfare. Poorly conceived national security policies can leave us constantly at war 
without protecting our safety.

What is the proper balance between governmental intervention and free 
enterprise, between social spending and wasteful extravagance, between defense 
and militarism? There is no single answer to these questions. In the United States, 
as in other liberal democracies, we have a political process designed to allow 
every citizen to weigh in. If this process sometimes seems stalemated, perhaps 
it is because Americans have not reached any consensus and hope they can have 
both strong government and maximum individual freedom.
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In 2017, North Korea’s tests of intercontinental missiles suggested that it might 
soon have the capacity to strike the West Coast of the United States with nuclear 
warheads. The White House demanded a halt to North Korean missile tests 
and threatened military action if the Koreans failed to comply. Other politicians 
called for more economic sanctions and a continuation of diplomatic efforts to 
settle the crisis. President Donald Trump stepped up economic sanctions against  
North Korea and then, in June 2018, met with North Korean leader Kim Jong-un 
to discuss peaceful ways of resolving their differences. Both leaders claimed 
the meeting had been successful. Military force, economic sanctions, and diplo-
macy are all tools of foreign policy and are often used in combination to achieve 
national purposes.

The term foreign policy refers to the programs and policies that determine a 
country’s relations with other countries and foreign entities. Of course, foreign 
policy and domestic policy are closely intertwined. Consider security policy. 
Defending the nation requires the design and manufacture of tens of billions of 
dollars’ worth of military hardware. The manufacture and procurement of this 
equipment involve numerous economic policies, and paying for it shapes the 
United States’ fiscal policies.

Foreign policy—especially security policy—is traditionally an area in which 
the nation’s leaders act without consulting public opinion. Indeed, foreign policy 
is often made in secrecy. Would greater transparency bring about better policy—
that is, policy more representative of citizens’ preferences—or would it harm the 
nation’s interests and make effective governance impossible in this realm?

Much recent public debate has centered on the effectiveness of current  
U.S. foreign policy and whether government actually can—and should attempt 
to—end violence elsewhere in the world. Some Americans believe that our  
government is itself too quick to make use of armed violence and should seek 
peaceful means of solving international differences.

Often, citizens and politicians denounce the use of force by some groups or 
nations while casting a tolerant eye at its use by others. Politically progressive 
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Americans typically denounce military actions by the United States and other 
Western nations, but tend to be more accepting of the use of violence by those 
they regard as oppressed groups, such as the Palestinians and Tibetans. Most  
progressive politicians strongly oppose the use of force against North Korea  
and, for that matter, Iran, saying that diplomacy is the only way to deal with  
international differences.

Politically conservative groups generally take the opposite view, sharply criti-
cizing revolutionary movements for their use of violence. And, in the cases of  
North Korea and Iran, some conservatives, most notably President Trump’s 
national security adviser, John Bolton, say that the United States should be ready  
to use military force against these hostile regimes. The moral implications of  
American foreign policy are further complicated by 
important concerns about national security and interests, 
and by the difficult reality that not intervening abroad with 
violent force may mean effectively condemning some peo-
ples to live under tyranny.

How should the government respond to international 
violence? Are there peaceful means of solving problems? 
We need to remember that many current international 
threats—climate change, disease, energy shortages—do 
not seem solvable by military means. Other pressing  
foreign policy issues have to do with the country’s  
economic goals in an age of globalization.

▪ Does effective governance 
in the realm of foreign 
policy require decisive and 
sometimes secret action 
by the executive branch, or 
would U.S. foreign policy be 
improved if more views were 
represented when policies 
were made?

President Trump employed 
the various tools of foreign 
policy—threat of military force, 
economic sanctions, and  
diplomacy—in attempts to 
eliminate North Korea’s nuclear 
program, which poses a  
threat to the security of the  
United States. In 2018, the  
president met with Kim 
Jong-un, the leader of North 
Korea, to discuss peaceful  
resolutions to their differences.
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In this chapter, we consider the goals and tools of American foreign policy, 
as well as the various makers and shapers of foreign policy decisions. Finally, we  
will turn to the question of the United States’ role in the world today.

After reading this chapter, you should be able to . . .
▪ Describe the general goals of American foreign policy, including security, 

economic prosperity, and—to a lesser extent—humanitarian objectives

▪ Identify the domestic actors—such as the president, the bureaucracy, 
Congress, and interest groups—who shape U.S. foreign policy

▪ Explain how economic, diplomatic, institutional, and military means are used 
strategically to implement foreign policy and further the interests of the United States

▪ Analyze how the ideals of American democracy may come into 
conflict with the United States’ international interests

THE GOALS OF FOREIGN POLICY
Although U.S. foreign policy has a number of purposes, three main goals stand 
out: security, prosperity, and the creation of a better world. These goals are 
closely intertwined.

Security
To many Americans, the chief purpose of the nation’s foreign policy is the  
protection of U.S. security in an often hostile world. Traditionally, the United 
States has been concerned about threats posed by other nations, such as Nazi 
Germany during the 1940s and then the Soviet Union until its collapse in the  
late 1980s. Today, American security policy addresses not only the actions of  
other nations but also those of terrorist groups and other hostile non-state 
actors.1 To protect against foreign threats, the United States has built an enor-
mous military apparatus and a complex array of intelligence-gathering institu-
tions, such as the Central Intelligence Agency (CIA), charged with evaluating  
and anticipating challenges from abroad.2 While all nations are concerned with 
security, American power and global commitments give U.S. foreign policy a 
unique focus on security issues.

Security is a broad term. First, policy makers must be concerned with  
Americans’ physical security. The September 11 terrorist attacks killed and 
injured thousands of Americans; the government constantly fears that new 
attacks could be even more catastrophic. Second, policy makers must weigh 
such matters as the security of food supplies, transportation infrastructure, and 

non-state actor
A group, other than a  
nation-state, that attempts to 
play a role in the international 
system.
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energy supplies. Many U.S. foreign policy efforts in the Middle East, for example, 
have been aimed at protecting American access to vital oil fields. Third, in recent 
years cyberspace has become a new security concern, as the government must 
be alert to efforts by hostile governments, groups, or even individual hackers to 
damage computer networks.

Isolationism. During the eighteenth and nineteenth centuries, the nation’s 
security was based on its geographic isolation. Separated by two oceans from 
European and Asian powers, many Americans thought that national security 
would be best preserved by keeping out of international power struggles. This 
policy was known as isolationism. In his 1796 farewell address, President  
George Washington warned against permanent alliances with foreign powers, 
and in 1823 President James Monroe warned foreign powers not to meddle in 
the Western Hemisphere. Washington’s warning and what came to be called 
the Monroe Doctrine were the cornerstones of U.S. isolationism until the late  
nineteenth century. The United States saw itself as the dominant power in the 
Western Hemisphere and believed that its “manifest destiny” was to expand  
from sea to sea. The rest of the world, however, should remain at arm’s length.

In the twentieth century, technology made oceans less of a barrier to  
foreign threats, and the world’s growing economic interdependence meant that 
the United States could no longer ignore events abroad. Early in the twentieth 
century, the United States entered World War I on the side of Great Britain and 
France when the Wilson administration concluded that a German victory would 
adversely affect U.S. economic and security interests. In 1941, the United States 
was drawn into World War II when Japan attacked the Americans’ Pacific fleet 
anchored at Pearl Harbor, Hawaii. Even before the attack, President Franklin 
Delano Roosevelt’s administration had concluded that the United States must 
act to prevent a victory by the German-Japanese-Italian Axis alliance. Until Pearl 
Harbor, Roosevelt had been unable to overcome arguments that national secu-
rity was best served by avoiding foreign conflicts. However, the Japanese attack 
proved that the Pacific Ocean could not protect the United States from foreign 
foes and that isolationism was no longer a real option.

Containment and Deterrence. After World War II, the United States  
developed a new security policy, known as containment, to limit the Soviet 
Union’s growing power. This policy stressed the need for the United States  
to contain the Soviets by patiently applying counterpressure wherever the  
Soviets sought to expand their influence.

By the late 1940s, the Soviets had built a huge empire and enormous mili-
tary forces. Most threatening were their nuclear weapons and intercontinental 
bombers capable of attacking the United States. The United States was commit-
ted to maintaining its own military might as a means of deterrence, to discour-
age the Soviets from attacking America or its allies. Containment and deterrence 
remained the cornerstone of American policy toward the Soviet Union through-
out the Cold War. Some Americans argued that the United States should attack 

isolationism
The desire to avoid involvement  
in the affairs of other nations.

deterrence
The development and  
maintenance of military 
strength as a means of  
discouraging attack.

containment
A policy designed to limit  
the political and military 
expansion of a hostile power.
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the Soviets before it was too late—a policy known as preventive war. Others 
said that the United States should show its peaceful intentions and attempt to 
accommodate Soviet demands—a policy called appeasement.

The policies that the United States actually adopted—deterrence and  
containment—stand midway between preventive war and appeasement. A nation 
pursuing deterrence, on the one hand, signals peaceful intentions, but on the 
other hand indicates willingness and ability to fight if attacked. Thus, during 
the era of confrontation with the Soviets, known as the Cold War, the United 
States frequently stated that it had no intention of attacking the Soviet Union.  
At the same time, however, the United States built a huge military force, includ-
ing nuclear weapons and intercontinental missiles, and made clear that if the 
Soviets attacked, the United States had the ability to respond with overwhelming  
force. The Soviet Union announced that its nuclear weapons were also intended 
for deterrent purposes. Eventually, the two sides possessed such enormous  
arsenals that each potentially had the ability to destroy the other completely.

During the 1962 Cuban missile crisis, the United States and the USSR came 
to the brink of war when President John F. Kennedy threatened to use force if 
the Soviets refused to remove their nuclear missiles from Cuba. After several 
extremely tense weeks, the crisis was defused by a compromise in which the  
Soviets agreed to remove the missiles in exchange for a U.S. guarantee not to 
invade Cuba. The two superpowers had come so close to nuclear war that the 
leaders of both nations sought ways of reducing tensions. This effort even-
tually led to a period of reduced hostilities in which a number of arms control  
agreements were signed and the threat of war was reduced.

The Soviet Union finally collapsed in 1991, partly because its huge military 
expenditures had undermined its economy. The new post-Soviet nation of Russia, 
though still a significant power, seemed to pose less of a threat to the United States. 
Americans celebrated the end of the Cold War and believed that the enormous 
expense of the United States’ own military forces might be reduced. Within a few 
years, however, new security threats emerged, requiring new policy responses.

New Security Threats. The September 11, 2001, terrorist attacks demon-
strated a new type of threat: that non-state actors and so-called rogue states—
nations with unstable, ideologically or religiously driven leaders—might acquire 
significant military capabilities, including nuclear weapons, and not be affected 
by American policies of deterrence. To counter this possibility, the George W. 
Bush administration shifted from a policy of deterrence to one of preemption, a 
willingness to strike first in order to prevent an enemy attack. The United States 
declared that if necessary, it would disable terrorist groups and rogue states 
before they could do us harm. The Bush administration’s “global war on terror”  
reflected this notion of preemption, as did the U.S. invasion of Iraq in 2003.  
The United States has also refused to rule out the possibility that it would attack 
North Korea or Iran if it deemed those nations’ nuclear programs an imminent 
threat to American security interests.

preventive war
The policy of striking first 
when a nation fears that a  
foreign power is contemplating 
hostile action.

appeasement
The effort to avoid war by 
giving in to the demands of a 
hostile power.

Cold War
The period of struggle 
between the United States  
and the Soviet Union,  
occurring from the late 1940s 
to about 1990.

preemption
The willingness to strike first 
in order to prevent an enemy 
attack.
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The Obama administration took a different tone, declaring that it would 
endeavor to establish constructive dialogues with North Korea, Iran, and other hos-
tile states. However, President Obama did not renounce all of the Bush-era policies. 
He did not immediately withdraw American troops from Iraq and Afghanistan, as 
many Democrats had expected. Instead, he initially stepped up the United States’ 
military effort in Afghanistan and kept U.S. forces in Iraq. This policy was finally 
reversed, and by 2014 the United States had begun to withdraw from both countries.

However, both regions remained unstable. In 2014, for example, the military  
success of the terrorist group the Islamic State of Iraq and Syria (ISIS) led 
Obama to send troops back to Iraq to help defend its government, and in  
2015 he announced that some American forces would remain in Afghanistan 
indefinitely. In addition, American air power was deployed against ISIS in Syria, 
special-forces teams struck at ISIS in Iraq, and the United States armed groups 
such as Kurdish forces to battle ISIS throughout the region.

U.S. foreign policy makers also continued to express concern over Iran and 
North Korea. In 2013, when the North Korean regime began to test missiles that 
might soon be able to reach U.S. shores, the Obama administration positioned 
additional antimissile batteries to protect America’s West Coast. In 2015, the 
North Koreans pledged to use all means necessary to repel what they called Amer-
ica’s aggressive designs and continued testing ever-more-sophisticated missiles.

For its part, as Iran continued to work toward the development of nuclear 
weapons, the West responded with economic sanctions. In 2015, the United States 
and Iran reached an agreement designed to halt the Iranian nuclear program 
in exchange for the lifting of U.S. economic sanctions. Critics, however, feared 
that the Iranians would not truly end their efforts to build nuclear bombs. 
During his 2016 campaign Donald Trump promised to abrogate the agreement, 
and he officially withdrew from the Iran nuclear deal in 2018.

The Trump Doctrine: America First. When he took office in 2017, President 
Donald Trump was sharply critical of Barack Obama’s foreign policies, which he 
declared had not focused enough on the United States’ national interests. Trump 
said that he planned to put “America first,” a phrase that had not been uttered in 
official Washington since its use by pre–World War II isolationists who opposed 
going to war against Nazi Germany. By “America first,” Trump meant that he 
would expect U.S. allies to pay a larger share of collective defense costs and 
that the United States would be reluctant to make trade concessions to foes or 
friends. Trump also promised to revisit the Iran treaty and to bring an end to 
North Korea’s nuclear weapons program. He also seemed to favor better rela-
tions with Russia, while working to reduce the United States’ trade imbalance 
with China, as well as countering China’s growing influence in the Pacific Rim.

While many feared that Trump’s aggressive statements would spark inter-
national hostilities, by 2018 Trump was engaged in active diplomatic efforts  
with Russia, China, and North Korea designed to identify mutual interests and 
reduce the threat of conflict. Unlike his predecessors, Trump, who saw himself 
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as a dealmaker, seemed to favor personal meetings with world leaders, dimin-
ishing the roles of secretaries of state and national security advisers. Trump met 
with North Korean leader Kim Jong-un in June 2018 and with Russian president  
Vladimir Putin in July 2018. Trump expressed satisfaction with both meetings 
but was criticized for achieving no concrete results with Kim and for accepting 
Putin’s claims that Russia had not interfered in the 2016 American election.

Economic Prosperity
A second major goal of U.S. foreign policy is promoting a strong American  
economy. U.S. international economic policies seek to expand employment 
domestically, to maintain access to foreign energy supplies at a reasonable cost, 
to promote foreign investment in the United States, and to lower the prices that 
Americans pay for goods and services.

Trade policy, which seeks to promote American goods and services abroad, 
is one key element of U.S. international economic policy. This effort involves a 
complex arrangement of treaties, tariffs, and other mechanisms. For example, the 
United States has a long-standing policy of granting most favored nation status 
to certain countries; that is, it offers to another country the lowest tariff rate that 
it offers any of its trading partners, in return for trade (and sometimes other) con-
cessions. In 1998, to avoid any suggestion that “most favored nation” implied some 
special relationship with an undemocratic country (China, for example), President  
Bill Clinton changed the official term from “most favored nation” to “normal trade 
relations.”3 However, “most favored nation” continues to be common usage.

The most important international organization for promoting free trade is 
the World Trade Organization (WTO), established in 1995. The WTO grew  
out of the General Agreement on Tariffs and Trade (GATT), which, after World 

Donald Trump’s “America first” 
policy echos the pre–World War II  
isolationists who opposed the 
country’s going to war against 
Nazi Germany.

tariff
A tax on imported goods.

most favored nation status
The status that a country 
bestows on a trading partner 
in which it offers that partner 
the lowest tariff rate that it 
offers any of its trading  
partners.

World Trade Organization 
(WTO)
The international trade agency 
that promotes free trade. The 
WTO grew out of the General 
Agreement on Tariffs and 
Trade (GATT).
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War II, brought together a wide range of nations for regular negotiations designed 
to reduce barriers to trade. Such barriers, many believed, had contributed to  
the breakdown of the world economy in the 1930s and helped to cause World  
War II. The WTO has 161 members worldwide, including the United States.  
Similar policy goals are pursued in regional arrangements, such as the North 
American Free Trade Agreement (NAFTA) among the United States, Canada, 
and Mexico. In 2018 the Trump administration renegotiated NAFTA, resulting 
in a three-nation agreement that retained NAFTA’s basic structure with some 
revised terms the administration saw as more favorable to the United States.

For over a half century, the United States has led the world in supporting  
free trade as the best route to growth and prosperity. Yet the U.S. government  
has also tried to protect domestic industry from international pressures. Subsidies  
have long boosted American agriculture, artificially lowering the price of  
American products on world markets.

In 2015, the Obama administration proposed a free-trade agreement 
between the United States and 11 Pacific Rim nations. The Trans-Pacific Part-
nership (TPP) lowered tariffs and other trade barriers throughout the Pacific 
region. During the 2016 presidential campaign, however, Donald Trump 
charged that U.S. trade policies had led to a loss of American jobs, and he called 
for placing limits on free trade. Trump specifically condemned the TPP, which 
he said would send even more American jobs to Asia, and after his election he 
withdrew the United States from the agreement.

International Humanitarian Policies
A third goal of American policy is to make the world a better place for all  
its inhabitants—an aim addressed mainly by international environmental  
policy, international human rights policy, and international peacekeeping 

North American Free Trade 
Agreement (NAFTA)
An agreement by the United 
States, Canada, and Mexico 
to lower and eliminate tariffs 
among the three countries.

A goal of U.S. foreign policy 
is to reduce American depen-
dence on foreign imports and 
promote a strong American 
economy. In an effort to achieve 
these objectives, President 
Trump has instituted tariffs 
on imported goods from the 
European Union and China, such 
as steel, which has created fears 
of a world trade war.
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efforts. The United States’ wealth makes it a major source of funding for  
such endeavors. The nation also contributes to international organizations, 
such as the World Health Organization, that support global humanitarian 
goals. However, humanitarian policies often come second to the other goals  
of American foreign policy: security and economic strength. Moreover, although 
the United States spends billions annually on security policy and hundreds  
of millions on trade policy, it spends relatively little on environmental,  
human rights, and peacekeeping efforts. Some critics charge that the United 
States has the wrong priorities, spending far more to make war than to  
protect human rights and the global environment. Nevertheless, many  
American foreign policy efforts do seek, at least in part, to make the world a 
better place.

United States–backed international efforts to protect the environment 
include the United Nations Framework Convention on Climate Change (an 
agreement to study and address harmful changes in the global environment) 
and the Montreal Protocol (an agreement by more than 150 countries to limit 
the production of substances potentially harmful to the Earth’s ozone layer). 
Other nations have criticized the United States for withdrawing from the 1997 
Kyoto Protocol (an agreement setting limits on industrial countries’ emissions 
of greenhouse gases), on the grounds that it would harm American economic 
interests. The Kyoto Protocol expired in 2012, but 37 countries then signed  
the so-called Doha Amendment, which renewed their commitment to reduce 
greenhouse gas emissions.

The United States continued objecting to the mandatory emission limits  
and refrained from signing this new agreement as well. In 2016, however, the  

One way the United States  
promotes humanitarian goals  
is by providing assistance  
to nations facing crises and  
emergencies. In 2018, the  
United States donated nearly 
$7.7 billion to support Syrians 
displaced by the civil war in 
their country. Although  
the U.S. donations were  
substantial, far fewer Syrian 
refugees were admitted into  
the United States than were 
admitted into European nations.
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United States joined the Paris Agreement to reduce greenhouse gas emissions. 
Each signatory country agreed to reduce dangerous emissions but would set 
its own contribution to the effort. Many Republicans, including Donald Trump, 
opposed the agreement, and in 2017, President Trump withdrew the United 
States from it.

The same national priorities seem apparent in human rights policy. The 
United States has a long-standing commitment to human rights and has joined 
many major international agreements about human rights, including the  
Inter national Covenant on Civil and Political Rights, the International Con-
vention on the Elimination of All Forms of Racial Discrimination, and vari-
ous agreements to protect children around the world. The State Department’s 
Bureau of Democracy, Human Rights, and Labor works cooperatively with 
international organizations to investigate and focus attention on human rights 
abuses. In 1998, the United States approved the International Religious Free-
dom Act, which calls on all governments to respect religious freedom and lists 
sanctions that signatories may use to punish nations that violate the act. The 
United States has also signed a number of UN resolutions promoting women’s 
and LGBTQ rights.

Backing up such commitments, however, receives a lower priority in 
American foreign policy than does safeguarding security and economic inter-
ests. Thus, the United States usually overlooks human rights violations by its 
major trading partners, such as China, and its allies, such as Saudi Arabia.  
Nevertheless, it does take concrete actions to defend human rights concerns. 
For example, since 2007 the United States has made available several million 
dollars annually in small grants to pay medical and legal expenses incurred  
by victims of retaliation in their own countries for working against their  
governments’ repressive practices.

U.S. foreign policy also often includes support for international peacekeeping 
and other humanitarian efforts. At any given time, border wars, civil wars, and 
guerrilla conflicts flare somewhere in the world—usually in its poorer regions—
and generate humanitarian crises in the form of casualties, disease, and refugees. 
In cooperation with international agencies and other nations, the United States 
funds efforts to keep the peace in volatile regions and address conflict-related 
health and refugee problems. In 2015, for example, the United States provided 
nearly $2 billion in humanitarian assistance to refugees displaced by the civil  
war in Syria. By the beginning of 2018, the United States had donated nearly  
$7.7 billion to the cause.4

European nations, who responded to the Syrian refugee crisis by admitting 
more than a million refugees to their countries, charged that the United States, 
which admitted fewer than ten thousand refugees, was not doing enough to deal 
with the crisis. In 2017, President Trump, citing fears of terrorism, placed sharper 
restriction on admitting refugees from Syria and other Middle Eastern countries 
to the United States.
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WHO MAKES AND SHAPES 
FOREIGN POLICY?
Domestic policies are made by governmental institutions but influenced by  
interest groups, political movements, and even the mass media. In the case of  
foreign policy, governmental institutions have much more autonomy, but interest 
groups and the media continue to play a role.

The President
The president exercises substantial control over the nation’s diplomatic and  
military institutions, and thus is the most important voice determining with 
whom, when, and how the United States will engage in the international arena. 
Since World War II, for example, American military forces have fought numerous 
engagements throughout the world—Korea, Indochina, the Middle East, Kosovo, 
Panama, and others.

In every instance, the decision to commit troops to battle was made by the 
president, often with little or no consultation with Congress. When, following 
the September 11 terrorist attacks, President George W. Bush ordered American 
troops into Afghanistan and later Iraq, Congress voiced approval, but the presi-
dent made clear that he did not believe he needed Congress’s permission. And 
when President Barack Obama ordered special-operations soldiers to attack 
Osama bin Laden’s compound in Pakistan, Congress learned of the operation  
and bin Laden’s death from news broadcasts—just like other Americans did.  
Similarly, in 2015 Obama ordered air strikes to combat ISIS in Syria and Iraq  
without seeking congressional approval. Furthermore, presidents have often made  
use of private military contractors to pursue their own policy preferences without  
having to defer to Congress (see the Policy Principle box on p. 447).

The president’s foreign policy powers, particularly in the military realm, are 
far greater than the Constitution’s framers intended. The framers gave the power 
to declare war to Congress and made the president the nation’s top military com-
mander if and when Congress chose to go to war.5 Today, presidents command 
the troops and also decide when to go to war.

The Bureaucracy
The major foreign policy players in the bureaucracy are the secretaries of the depart-
ments of State, Defense, and the Treasury; the Joint Chiefs of Staff (JCS), especially 
the chair of the JCS; and the director of the CIA. A separate unit in the bureaucracy 
comprising these people and a few others is the National Security Council (NSC). 
The NSC includes the president, the vice president, the secretary of defense, and the 
secretary of state, plus others that each president has the authority to add.
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An American private military contractor in Afghanistan.

the policy principle
THE USE OF PRIVATE MILITARY CONTRACTORS

Since the earliest years of the Republic, Congress 
and the president have vied for control of  
American foreign and military policy. The Constitu-

tion gives Congress the power to declare war but makes 
the president commander in chief of American military 
forces. In the realm of foreign and military policy, pres-
idents have worked to develop institutions and proce-
dures that help implement their own preferences rather 
than those of Congress. One such procedure is the use of 
private military contractors—rather than regular military 
forces—to implement presidential decisions.

George W. Bush relied heavily on private contractors 
in Iraq in 2003–4 and in Afghanistan during the next sev-
eral years to provide security and other services for U.S. 
operations. The use of these private soldiers was brought 
to the attention of the American public in 2004 when four 
employees of Blackwater USA, a North Carolina secu-
rity firm, were ambushed and killed in the Iraqi town of 
Fallujah and their bodies dragged through the streets. The 
horrific event gave rise to questions about the regulation 
and accountability of private companies. Critics worried 
that private soldiers show a lack of discipline and a lack 
of commitment to the interests of the states that employ 
them. To take one example, in 2014, several Blackwater 
soldiers were found guilty of having murdered 14 innocent 
Iraqi civilians, including women and children, in 2007.

These concerns have not seemed to deter presidents 
from employing private military contractors. The ability 
of private firms to deploy heavily armed professional 
soldiers has given presidents access to military capabili-
ties outside the scope of public or congressional scrutiny. 
Indeed, several recent presidents have employed private 
military contractors to engage in activities that Congress 
has expressly forbidden U.S. military forces to undertake.

For example, when authorizing assistance to Colom-
bia in the War on Drugs in the 1990s, Congress prohibited 
U.S. forces from engaging in counterinsurgency efforts 
and providing assistance to Colombian military units with 
poor human rights records. The Clinton administration, 
however, believed that drug gangs and antigovernment 
insurgents were difficult to distinguish and that it would 
be hard to identify Colombian military units with unblemi-
shed human rights records. Accordingly, the administra-
tion employed private military contractors to avoid  
what it saw as burdensome congressional restrictions.  
Military Professional Resources Inc. was given a contract 

to develop the Colombian government’s overall military 
plan, and another contractor, Northrop Grumman,  
was engaged to provide technical specialists for such 
tasks as staffing radar sites. Two additional firms provided 
what amounted to fully equipped combat troops. The  
use of private contractors allowed the administration  
to claim it was following the letter of the law regarding 
the role of U.S. soldiers and, at the same time, offered 
“deniability” and political cover if military plans  
went awry.

In this and other instances, military contractors 
have provided presidents with the means to pursue their 
own policy goals without having to defer to congressio-
nal views and priorities. In 2017, continuing this tactic, 
President Trump and his advisers met with three major 
military contractors to discuss the possibility of “privatiz-
ing” the United States’ war in Afghanistan.

THINK IT THROUGH

1. How does the president’s use of private military 
contractors to engage in activities that Congress 
expressly forbid the U.S. military from undertaking 
jeopardize the idea of checks and balances in Ameri-
can democracy?

2. What consequences does the United States face in 
moving forward other foreign policy goals in the 
face of concerns about the action of these private 
military contractors?
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After the profound shake-up of September 11, two additional players were 
added. The first was the secretary of the new Department of Homeland Secu-
rity (DHS), made up of 22 agencies relocated from the executive branch on the 
theory that their expertise could be better coordinated and more efficient in a 
single organization designed to fight international terrorism and domestic nat-
ural disasters. The second was introduced during the war in Iraq: a director of 
national intelligence to coordinate intelligence from multiple sources and to 
report to the president on a daily basis.

In addition to top cabinet-level officials, key lower-level staff members have 
policy-making influence as strong as—and sometimes even stronger than—that of  
the cabinet secretaries. These include the two or three specialized advisers in the 
White House, the staff of the NSC (headed by the president’s national security 
advisers), and a few other career bureaucrats in the departments of State and 
Defense. Within the Executive Office of the President, the Office of the United 
States Trade Representative coordinates trade policy and helps conduct trade 
negotiations.

Congress
For most of American history, the Senate was the only important congressional 
foreign policy player because of its constitutional role in reviewing and approv-
ing treaties. The treaty power is still an important way that the Senate can shape  
foreign policy. In recent decades, however, presidents have chosen to avoid  
the use of treaties and turned instead to executive agreements as the basic 
instruments of American foreign policy. This practice has reduced congressio-
nal influence. Executive agreements have the force of treaties but do not require 

The president’s power in the 
realm of foreign policy has 
increased since World War II, 
especially in recent adminis-
trations. For example, the 2011 
attack on Osama bin Laden’s 
compound in Pakistan was 
initiated by President Obama 
without broad congressional 
consultation.

executive agreement
An agreement between the 
president and another country 
that has the force of a treaty 
but does not require the 
Senate’s “advice and consent.”
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prior approval by the Senate. Although the president has become the dominant 
actor in foreign policy, Congress as a whole has remained influential because 
most foreign policies require financing, which requires approval from both the 
House of Representatives and the Senate.

There are two types of executive agreements. The first, a sole executive 
agreement, entails only presidential action and does not require congressional 
approval. While they provide presidents with maximum flexibility, sole execu-
tive agreements have limited usefulness because they cannot go against existing 
law and Congress is not required to provide funding to implement them. The  
second form of executive agreement is called an executive-congressional agree-
ment. Such an agreement is negotiated by the president and then submitted 
to Congress for approval. Approval consists of a majority vote of both houses  
rather than a supermajority in the Senate. This approval requirement generally 
represents a lower hurdle than the constitutional two-thirds vote in the Senate 
that would be required for a treaty.

Other congressional players are the foreign policy, military policy, and intel-
ligence committees. In the Senate, these are the Foreign Relations Committee, 
the Armed Services Committee, and the Homeland Security and Governmental 
Affairs Committee; in the House, they are the Foreign Affairs Committee, the 
Armed Services Committee, and the Homeland Security Committee. Usually, a 
few members of these committees with extensive experience in foreign affairs 
become influential makers of foreign policy. In fact, several members of Congress 
have left to become key foreign-affairs cabinet members, including the secretary 
of state during Obama’s second term, John Kerry.6

Interest Groups
Interest groups that have at least a partial focus on foreign policy are important 
nonofficial players. Economic interest groups have a reputation for wielding the 
most influence, yet myths about their influence far outweigh the realities. The 
actual influence of organized economic interest groups in foreign policy varies 
enormously from issue to issue and year to year.

Most are single-issue groups, who are most active when their particu-
lar issue is on the agenda. On many broader and more sustained issues, such 
as NAFTA, TPP, or the general question of American involvement in inter-
national trade, the larger interest groups have difficulty getting their many  
members to speak with a single voice. For example, some business groups  
represent industries dependent on exports, and others are threatened by 
imports; hence, “business” has more than one view on trade policy. Most  
successful in influencing foreign policy are the single-issue groups, such as  
the tobacco industry (which prevented heavy restrictions on international 
trade in and advertising of tobacco products) and the computer hardware  
and software industries (which have hardened the American attitude toward 
Chinese piracy of intellectual property rights).
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Another type of interest group with significant influence on foreign  
policy consists of people who strongly identify with their country of origin. For 
example, Jewish Americans with family in and emotional ties to Israel wield 
great influence. In 2015, many, though not all, Jewish groups lobbied heavily 
but ultimately unsuccessfully against the Obama administration’s agreement 
with Iran, which they argued posed a threat to both the United States and 
Israel. Similarly, some Americans of Irish heritage, despite having lived in the 
United States for generations, still maintain vigilance about American policies 
toward Ireland and Northern Ireland, while Americans of Armenian descent 
frequently lobby Congress to condemn Turkey for its actions in Armenia in 
1915. Many other ethnic and national interest groups also exert influence over 
American foreign policy.

A third type of interest group, increasingly prominent in recent decades, 
focuses on human rights. Instead of having self-serving economic or ethnic 
interests in foreign policy, such groups are concerned about the welfare of peo-
ple worldwide—particularly those who suffer under harsh political regimes. An 
example is Amnesty International, whose exposés of human rights abuses have 
altered the practices of many regimes.

Related are the ecological or environmental groups with fast-growing influ-
ence that are sometimes called the “greens.” Groups of this nature often depend 
more on demonstrations than on lobbying and electoral politics. Demonstrations 
in strategically located areas can have significant influence on American for-
eign policy. In recent years, environmental activists staged major protests at the  
2009 London and 2010 Toronto international economic summits, and at the 2015 
Paris environmental summit.

Nikki Haley, the U.S. ambassador 
to the United Nations from 2017 
through 2018, addressed the 
UN Security Council about Iran. 
The UN, which is made up of 
representatives of 193 member 
nations, has been a useful tool 
of American foreign policy.
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Putting It Together
Who really makes American foreign policy? First—except for the president, who 
influences virtually every area of foreign policy—the key players vary from case  
to case. Second, because the one constant is the president’s centrality, it is use-
ful to evaluate other actors and factors as they interact with the president.7  
Third, influence varies from case to case because each case involves not only 
different conditions but also different time constraints: for issues that arise and 
are resolved quickly, the opportunity for influence is limited. Fourth, foreign  
policy experts often disagree about the level of influence that any player or type 
of player has on policy making.

But we can make some tentative generalizations. When an important for-
eign policy decision must be made under conditions of crisis, the influence of the  
presidency is strongest. Within those time constraints, access to the decision- 
making process is limited almost exclusively to the officially and constitutionally 
designated participants of the “foreign policy establishment,” the collection of 
institutions and leaders that normally direct American foreign policy. In other 
words, in a crisis, the foreign policy establishment works as it is supposed to.8

As time becomes less restricted, the arena of participation expands to include 
more government players and more nonofficial, informal players—the most 
concerned interest groups and the most important journalists. In other words, 
the arena becomes more pluralistic and therefore less distinguishable from the  
politics of domestic policy making.

Makers and Shapers of Foreign Policy

Makers
▪ The president

▪ The bureaucracy (secretaries of State, Defense, and the Treasury; the Joint 
Chiefs of Staff; the director of the Central Intelligence Agency; the president’s 
national security adviser; the head of the National Security Agency; and the 
director of Homeland Security)

▪ Congress (Senate approves treaties; both chambers vote on financing; foreign 
policy and military policy committees in each chamber hold hearings and write 
legislation)

Shapers
▪ Interest groups (economic groups, cultural/ethnic groups, human rights groups, 

environmental groups)

▪ The media

in
 brief
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THE INSTRUMENTS OF MODERN 
AMERICAN FOREIGN POLICY
Any government uses certain tools in implementing its foreign policy. While 
there have been many instruments of American foreign policy, here we discuss 
those that have been most important in the era since World War II: diplomacy, 
the United Nations, the international monetary structure, economic aid and sanc-
tions, collective security, military force, and dispute arbitration.

Diplomacy
Diplomacy is the representation of a government to other foreign governments. 
Its purpose is to promote national values or interests by peaceful means.

The first effort to create a modern diplomatic service in the United States 
was the Rogers Act of 1924, which established the initial framework for a pro-
fessional foreign service staff. But it took World War II and the Foreign Service 
Act of 1946 to forge the foreign service into a fully professional diplomatic corps.

Although diplomacy is a powerful tool of foreign policy, by its very nature, 
it is overshadowed by spectacular international events and dramatic initia-
tives. The traditional American distrust of diplomacy continues today, though 
in weaker form. Impatience with or downright distrust of diplomacy has been 
built into not only all the other instruments of foreign policy but also the modern 
presidential system itself.9 So much personal responsibility has been heaped on 
the presidency that it is difficult for presidents to entrust any of their authority or 
responsibility in foreign policy to professional diplomats in the State Department 
and other bureaucracies.

In 2008, both major parties’ presidential candidates criticized the George W. 
Bush administration for having failed to use diplomacy to secure greater inter-
national support for the Iraq War. Both promised to revitalize American diplo-
macy. President Obama appointed Hillary Clinton as his secretary of state in 
part to underline the importance he attached to diplomacy by appointing such a 
prominent figure as the United States’ chief diplomat. Two of the Obama admin-
istration’s biggest diplomatic achievements took place in 2015. The United States  
and Iran signed a nuclear deal, discussed earlier, and the United States and Cuba 
reestablished diplomatic relations that had been severed in 1961. Though the 
immediate impact was small, over time, Cuba was expected to benefit greatly 
from economic relations with the United States.

As we saw earlier, Donald Trump was sharply critical of Obama’s foreign  
policies and promised a new direction that he called “America first.” In 2018, 
President Trump met with North Korean leader Kim Jong-un in an attempt to 
reduce tensions on the Korean Peninsula. Trump also met with Russian presi-
dent, Vladimir Putin, though in the aftermath of the meeting Trump was severely 

diplomacy
The representation of a 
government to other foreign 
governments.
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criticized for failing to take a stronger position with Putin on Russian meddling 
into American politics.

The United Nations
The United Nations (UN) has been a useful instrument of American foreign  
policy, even though it is a large, unwieldy institution with few powers and no 
armed forces to implement its rules and resolutions. Its supreme body is the 
UN General Assembly, comprising one representative of each of the 193 mem-
ber states; each representative has one vote, regardless of the size of the country. 
Important decisions require a two-thirds-majority vote of the General Assembly, 
and its annual session runs only from September to December. It has little orga-
nization that can promote effective decision making, with only six standing com-
mittees, few tight rules of procedure, and no political parties to provide priorities 
and discipline. The UN’s defenders assert that although it lacks armed forces, it 
relies on the power of world opinion, and that should not be taken lightly.

The UN’s powers reside mainly in its Security Council, which alone has the real 
authority to make decisions that member states are obligated to implement. The 
Security Council may be called into session at any time, and each member’s repre-
sentative (or a designated alternate) must be present at UN Headquarters in New 
York at all times. It has 15 members: 5 are permanent (the victors of World War II), 
and 10 are elected by the General Assembly for two-year, nonrepeatable terms. The 
five permanent members are China, France, Russia, the United Kingdom, and the 
United States. Each of the 15 members has one vote, and a 9-vote majority is required 
on all substantive matters. But each of the five permanent members also has veto 
power, and one veto is sufficient to reject any substantive proposal.

The UN can be a useful forum for international discussions and an instru-
ment for multilateral action. Most peacekeeping efforts to which the United 
States contributes, for example, are undertaken under UN auspices.

The International Monetary Structure
Fear of a repeat of the economic devastation that followed World War I brought 
the United States together with its allies (except the USSR) at Bretton Woods, 
New Hampshire, in 1944 to create a new international economic structure for the 
postwar world. The result was the creation of two institutions: the International 
Bank for Reconstruction and Development (commonly called the World Bank) 
and the International Monetary Fund.

The World Bank was set up to finance long-term projects, chiefly develop-
ment aid to poor countries. Wealthier nations took on the obligation of contribut-
ing funds to enable the World Bank to make loans; the U.S. quota has been about 
one-third of the total.

The International Monetary Fund (IMF) was set up to provide for the 
short-term flow of money. After World War II, the U.S. dollar replaced gold as 

United Nations (UN)
An organization of nations 
founded in 1945 to be a 
channel for negotiation and a 
means of settling international 
disputes peaceably.

International Monetary  
Fund (IMF)
An institution, established in 
1944, that provides loans  
and facilitates international 
monetary exchange.
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the chief means by which the currency of one country is “changed into” that of 
another for purposes of international transactions. The IMF lends dollars or 
other appropriate currencies to help needy member countries overcome tempo-
rary trade deficits and thereby enables them to make purchases and investments.

For many years after World War II, the IMF, along with U.S. foreign aid,  
constituted the only international medium of exchange. During the 1990s, the 
IMF took on enhanced importance through its efforts to reform the finances of 
some of the largest debtor nations and formerly communist countries so as to 
bring them more fully into the global capitalist economy. Often the IMF requires 
“structural adjustment” on the part of aid recipients, which generally means their 
adoption of more market-oriented free-trade policies, as a condition for loans. 
Structural readjustment has been criticized as an instrument through which rich 
nations impose their own views and trade interests on poor nations, but poor 
nations often have little choice but to accept IMF terms.

Although the IMF, with tens of billions of dollars contributed by its mem-
bers, has more money to lend poor countries than do its leading shareholders—
the United States, Europe, western European states, and Japan—individually, it 
makes policy decisions in ways generally consistent with those shareholders’ 
interests.10 For example, two weeks after September 11, 2001, the IMF approved 
a $135 million loan to economically troubled Pakistan, a key player in the war 
against the Taliban government of Afghanistan because of its strategic location. 
Turkey was likewise put back in the IMF pipeline at that time.11 In 2010 and 
again in 2015, the IMF organized multibillion-dollar loan packages to save the  
Greek government from defaulting on its debt, which the United States and major 
European governments feared might spark a worldwide economic crisis.

The future of the IMF, the World Bank, and all other private sources of 
international investment will depend in part on the extension of more credit to 
developing countries, because credit means investment and productivity. But 
the future may depend even more on reducing the debt that exists already from  
previous extensions of credit.

Economic Aid and Sanctions
Every year, the United States provides nearly $50 billion in economic assistance 
to other nations. Some aid has a humanitarian purpose, such as helping to pro-
vide health care, shelter for refugees, or famine relief. Much of it, however, seeks 
to promote American security or economic concerns or both. For example, the 
United States provides military assistance to various allies in the form of advanced  
weapons or loans to purchase such weapons. Generally, loan recipients must pur-
chase the weapons from American firms. In this way, the United States hopes to 
bolster its security and economic interests with one grant. For years, the two largest 
recipients of such military assistance have been Israel and Egypt, American allies 
that fought two wars against each other. The United States believes that its military 
assistance allows both to feel sufficiently secure to remain at peace with each other.
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Aid is an economic carrot. Sanctions are an economic stick. Economic  
sanctions that the United States employs against other nations include trade 
embargoes, bans on investment, and efforts to prevent the World Bank or other 
international institutions from extending credit to nations against which the 
United States has a grievance. Sanctions are most often used when the United 
States seeks to weaken a hostile regime or to compel particular action by another 
regime. Thus, for example, in order to weaken Fidel Castro’s communist gov-
ernment in Cuba, the United States long prohibited American firms from doing  
business there. The United States has maintained economic sanctions against 
North Korea to try to prevent that nation from pursuing nuclear weapons  
programs, and in 2014 it imposed them against Russia in response to the Russian 
annexation of Crimea, which the United States regards as part of Ukraine.

Unilateral sanctions by the United States typically have little effect, since 
the target can usually trade elsewhere, sometimes even with foreign affiliates of 
U.S. firms. If allies can be convinced to cooperate, sanctions have a better chance 
of success. International sanctions applied to Iran, for example, influenced that 
regime’s decision to begin negotiations with the United States that culminated  
in the nuclear weapons deal of 2015. The Trump administration is convinced  
that its tough sanctions policy was instrumental in convincing North Korea to 
signal that it was ready for talks in 2018.

Collective Security
In 1947, most Americans hoped that the United States could meet its world  
obligations through the UN and economic structures alone. But when drafting 
the UN Charter, most foreign policy makers anticipated future military entan-
glements by insisting on language that recognized the right of all nations to pro-
vide for their mutual defense independently of the UN. And almost immediately 
after enactment of the Marshall Plan, designed to promote European economic 
recovery, the White House and a parade of State and Defense department officials 
followed up with an urgent request to the Senate to ratify, and to both houses of 
Congress to finance, treaties providing for mutual-defense alliances.

Initially reluctant, the Senate ultimately agreed with the executive branch. 
The first collective security agreement was the Rio Treaty (in 1947), which  
created the Organization of American States (OAS). It anticipated all succeed-
ing collective security treaties by providing that an armed attack against any  
OAS member “shall be considered as an attack against all the American States,” 
including the United States.

A more significant break with U.S. tradition against peacetime entangle-
ments came with the North Atlantic Treaty (signed in April 1949), which cre-
ated the North Atlantic Treaty Organization (NATO). ANZUS, a treaty tying  
Australia and New Zealand to the United States, was signed in September 1951. 
Three years later, the Southeast Asia Collective Defense Treaty created the 
Southeast Asia Treaty Organization (SEATO). In addition to these multilateral 

North Atlantic Treaty 
Organization (NATO)
A treaty organization  
comprising the United States, 
Canada, and most of western 
Europe, formed in 1949 to 
address the perceived threat 
from the Soviet Union.
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treaties, the United States entered into a number of bilateral treaties—treaties 
between two countries.

It is difficult to evaluate collective security or particular treaties as instru-
ments of foreign policy, because their purpose is prevention, and success must be 
measured in terms of what did not happen. Critics have argued that U.S. collective 
security treaties posed a threat of encirclement to the Soviet Union, forcing it to 
ensure its own collective security, particularly through creation of the Warsaw  
Pact.12 Nevertheless, no one can deny the counterargument that more than  
60 years have passed without a world war.

In 1998, the expansion of NATO took its first steps toward former Warsaw 
Pact members with the extension of membership to Poland, Hungary, and the 
Czech Republic. Most of Washington embraced this expansion as the true end 
of the Cold War, and the U.S. Senate, with a resounding 80–19 vote, inducted 
the three former Soviet satellites into NATO. After the collapse of the Soviet 
Union, the importance of NATO as a military alliance seemed to wane. Begin-
ning in 2014, however, the resurgence of Russian military aggression forced 
NATO members to once again look to one another for support. That year, Russia 
seized the Crimean Peninsula from Ukraine, and it appeared to pose a threat to 
the Baltic states (Estonia, Latvia, and Lithuania) and other portions of the old 
Soviet empire as well. Russia also sent military forces to support the regime of 
President Bashar al-Assad in Syria’s civil war.

The September 11 attack on the United States was the first time in NATO’s 
history that Article 5 of the North Atlantic Treaty had to be invoked; it provides 
that an attack on one member country is an attack on all of them. In fighting  
the war on terrorism, the George W. Bush administration recognized that no  
matter how preponderant American power was, some aspects of its foreign policy 

After the September 11, 2001,  
terrorist attacks, the administration  
of George W. Bush realized 
that its foreign policy goal of 
eliminating the threat of terror 
could not be achieved without 
multilateral cooperation. A global 
coalition of 170 countries  
provided some support for 
aspects of the war on terror.

bilateral treaty
A treaty made between two 
nations.
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could not be achieved without multilateral cooperation. Yet the United States did 
not want to be constrained by its alliances. The global coalition initially forged 
after September 11 numbered more than 170 countries. Not all joined the war 
effort in Afghanistan, but most provided some form of support for some aspect 
of the war on terrorism, such as economic sanctions and intelligence. The war in 
Iraq, however, put the “coalition of the willing” to a test. The Bush administra-
tion was determined not to make its decision to go into Iraq subject to the UN or 
NATO or any other international organization; the breadth of the U.S. coalition 
was deemed secondary to this consideration. As a result, no major power except 
Britain supported the Iraq War.

Military Force
The most visible instrument of foreign policy is military force. The United States 
has the world’s most imposing military—with army, navy, marine, and air force 
units stationed across the globe—and spends more on military might than any 
other nation spends (Figure 14.1). The famous Prussian military strategist Carl 
von Clausewitz called war “politics by other means.” He meant that nations use 
force not simply to demonstrate their capacity for violence; rather, force or the 
threat of it sometimes serves to achieve foreign policy goals. Military force may 
be needed to protect a nation’s security interests and economic concerns. Ironi-
cally, it may also be needed to achieve humanitarian goals. For example, in 2014 
and 2015, international military force was required to protect tens of thousands 
of Yazidi refugees threatened by ISIS forces in Iraq. Without it, humanitarian 
assistance to the Yazidis would have been irrelevant.

Military force is generally seen as a last resort and avoided if possible, because 
of problems associated with its use. First, of course, it is extremely costly in both 
human and financial terms. In the past 50 years, tens of thousands of Americans 
have been killed and hundreds of billions of dollars spent in U.S. military opera-
tions. Before using military force to achieve national goals, policy makers must be 
certain that achieving these goals is essential and that other means are unlikely 
to succeed.

Second, the use of military force is inherently fraught with risk. However 
carefully policy makers and generals plan for military operations, results can 
seldom be fully anticipated. Variables ranging from the weather to unexpected 
weapons and tactics deployed by opponents may turn carefully calculated oper-
ations into costly disasters, or maneuvers expected to be quick and decisive 
into long, drawn-out struggles. For example, American policy makers expected 
to defeat the Iraqi army quickly and easily in 2003—and they did. They did not 
anticipate, however, that American forces would still be struggling years later to 
defeat the insurgency that arose in the war’s aftermath.

Finally, any democratic government that addresses policy problems through 
military means is almost certain to encounter political difficulties. Generally 
speaking, the American public will support relatively short and decisive military 
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engagements. If a conflict drags on, however, producing casualties and expenses 
with no clear outcome, the public loses patience, and opposition politicians decry 
the government’s lies and ineptitude. The wars in Korea, Vietnam, and Iraq are 
all examples of protracted conflicts whose domestic repercussions included  
dissipating public support.

Military force remains a major foreign policy tool, and the United States cur-
rently possesses military capabilities more powerful and effective than those of 
any other nation. Nevertheless, the use of military force is fraught with risk and  
is not to be undertaken lightly. Analyzing the Evidence on pp. 460–1 takes  
a closer look at when and under what circumstances the American public is likely 
to support the use of military force.

Arbitration
In dispute arbitration, an international disagreement is referred to a neutral third 
party for resolution. Arbitration is sometimes seen as a form of “soft power,”  
as distinguished from military force, economic sanctions, and other coercive  

figure 14.1

SHARES OF WORLD MILITARY EXPENDITURES 
BY THE TEN LARGEST SPENDERS, 2017

analyzing  
the evidence
Although U.S. military  
spending is much greater 
than that of any other  
country, the United States 
also has the world’s biggest 
economy. Why does the 
United States spend so much 
on its military? What roles  
do external security  
concerns and domestic 
political factors play in the 
budget process?

35% 

13% 

4% 3.8% 
3.7% 

3.3% 

2.7% 

2.6% 

2.5% 

2.3% 

27.1% USA  

China*  

Saudi Arabia* 

Russia  

India  

France  

UK  

Japan  

Germany  

South Korea 

Others 

NOTE: Total world military spending in 2017: $1.739 trillion. Percentages do not sum to 100, because of rounding.

SOURCE: Nan Tian, Aude Fleurant, Alexandra Kuimova, Pieter D. Wezeman, and Siemon T. Wezeman, “Trends 
in World Military Expenditure, 2017,” Stockholm International Peace Research Institute, May 2018.
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foreign policy instruments. The United States occasionally turns to international  
tribunals to resolve disputes with other countries. For example, in 2008 the 
U.S. government asked the International Court of Justice (ICJ) to resolve a 
long-standing dispute with Italy over American property confiscated by the  
Italian government more than 40 years earlier.

More importantly, the United States relies heavily on arbitration panels to 
maintain the flow of international trade on which the nation’s economy depends. 
American firms would hesitate to do business abroad if they could not be certain 
that their property and contractual rights would be honored by other nations. 
Arbitration helps produce that certainty. Almost every international contract 
contains an arbitration clause requiring that disputes between the parties be 
resolved by impartial arbitral panels accepted by both sides.

By the terms of the New York Convention of 1959, virtually every nation in 
the world has agreed to accept and enforce arbitral verdicts. The United States 
has incorporated the terms of the New York Convention into federal law, and 
U.S. courts vigorously enforce arbitral judgments. The United States may not be 
happy with the outcome of every proceeding, but the arbitral system is essential 
to the country’s economic interests.

WHAT IS AMERICA’S ROLE IN THE WORLD?
The nineteenth-century British statesman Lord Palmerston famously said, 
“Nations have no permanent friends or allies; they only have permanent 
interests.” Palmerston’s comment illustrates the “realist”  
view of foreign policy, which holds that foreign policies  
should be guided by the national interest—mainly security 
and economic interest—and that policy makers should be  
prepared to make decisions that might seem cold and ruthless, 
as long as those decisions serve the nation’s interests.

Although public officials have tended to denounce such 
views—especially while running for office—many have 
become realists once in power. Every one of the United States’ 
post–World War II presidents—liberals and conservatives, 
Democrats and Republicans alike—have been willing to order 
young Americans into battle and to visit death and destruction 
on the citizens of foreign states if they believed the national 
interest required it.

The harsh reality of foreign policy often clashes with the 
United States’ history and ideals. Our democratic and liberal 
traditions lead us to hope for a world in which ideals rather 
than naked interests govern foreign policy. The ideals that 
Americans have historically supported (though not always 

International Court of 
Justice (ICJ)
The UN’s chief judicial 
agency, located in The Hague, 
Netherlands. The ICJ settles 
legal disputes submitted by 
UN member states.

What should the United States’ 
role be in world politics? 
American foreign policy is often 
controversial both within the 
United States and around the 
world. These “America first” 
protesters demonstrate the  
conflict between America’s 
ideals and its interests.
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analyzing the evidence

Public Support for Military Action
Contributed by  Christopher Gelpi, Ohio State University 

Peter D. Feaver, Duke University  

Jason Reifler, University of Exeter

One of the most fateful steps an American 
president can take is to order women and 

men into battle, to risk their lives on behalf of 
goals decided by political leaders. Given the 
enormity of these commitments, policy makers 
pay close attention to public opinion when con-
sidering military action. 

When is the public willing to accept the use 
of force? And once action has been taken, will 
the public continue to support the mission as the 
conflict continues?

In recent years, innovations in survey experi-
ments have enabled scholars to understand these 
topics better. In these experiments, respondents 
typically read a short vignette and then answer 
follow-up questions. Note that respondents are 
randomly assigned to receive vignettes that dif-
fer in small but important ways (for example, 

changing the likelihood that a mission will suc-
ceed or varying the number of expected casual-
ties). Researchers then ask follow-up questions 
and compare the answers to see how support for 
a war changes in response to different pieces of 
information given in the various vignettes.

To understand the factors that influence opin-
ion about the use of force, we examined data from 
a series of survey experiments, two of which are 
presented here. The first experiment was designed 
to see how responsive the public is to the goal 
of a military mission. Conducted relatively soon 
after the 9/11 terrorist attacks, this experiment 
shows that the public was strongly supportive 
of missions that targeted terrorist bases but was 
much less supportive of using the military to serve 
humanitarian goals and, perhaps surprisingly, to 
maintain access to Middle Eastern oil resources.

Support for Military Intervention in Yemen, 2001, Depending on Goal

Strongly approve Strongly disapproveSomewhat approve Somewhat dissaprove

MISSION:
PROTECT OIL

21% 26% 19% 33%

MISSION:
PREVENT ETHNIC
CLEANSING

36% 25% 18% 22%

MISSION:
TERRORIST BASES 45% 25% 13% 16%
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Yet, there is more to shaping support for the 
use of military force than just the goal of the mis-
sion. Some research has  shown that support for 
a war declines as casualties increase. This idea 
has intuitive appeal: as the cost of something 
increases, the desirability of that thing should 
decrease. However, in reality, the relationship 
between casualties and support for war is more 
complicated. Perceptions of whether a war is 
likely to succeed also influence opinion. To com-
pare how casualties and expectations of success 
matter, we asked people about a hypothetical mil-
itary mission and varied military leaders’ expecta-
tions of success and the number of casualties.

Using data from the Iraq War, we then exam-
ined this idea about how casualties and expec-
tations of success affect support for a war more 
closely. What we find is that when a military mis-
sion is making progress toward its goal, as was 
the case in the early stages of the Iraq War as 
well as during the movement toward the first 
Iraqi elections in March 2005, mounting casu-
alties are not associated with declines in sup-
port. However, once a war starts going poorly  

and it looks like the war might be headed to fail-
ure, as appeared to be the case in Iraq between 
May 2003 and June 2004 and again from March 
2005 through late 2006 when the data end, then 
even modest numbers of casualties can be highly 
corrosive of support.

SOURCE: Christopher Gelpi, Peter D. Feaver, and Jason Reifler, Paying the Human Costs of War: American Public Opinion  and Casualties 
in Military Conflicts (Princeton, NJ: Princeton University Press, 2009).

Iraq War Casualties and Presidential Approval
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lived by) assert that our foreign policies should have a higher purpose than the 
pursuit of interest and that America should use force only as a last resort. Since 
the realities of our foreign policy often clash with these ideals, our policy makers 
struggle to explain their actions and avoid admitting to motivations that don’t 
embody those ideals.

Must the United States always choose between its ideals and its interests? 
The Founders believed that America would be different from other nations—that 
its ideals would be its source of power, allowing it to inspire and lead others as  
a “shining beacon.” If, in the interest of national power and security, our  
political leaders always choose narrow interests over transcendent ideals, might 
they be robbing the United States of its true source of international power and 
global security?
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THE DECLARATION OF 
INDEPENDENCE
IN CONGRESS, JULY 4, 1776

When in the course of human events, it becomes necessary for one people to 
dissolve the political bands which have connected them with another, and 
to assume among the Powers of the earth, the separate and equal station 

to which the Laws of Nature and of Nature’s God entitle them, a decent respect to the 
opinions of mankind requires that they should declare the causes which impel them to 
the separation.

We hold these truths to be self-evident, that all men are created equal, that they 
are endowed by their Creator with certain unalienable rights, that among these are 
Life, Liberty, and the pursuit of Happiness. That to secure these rights, Governments 
are instituted among Men, deriving their just powers from the consent of the governed. 
That whenever any Form of Government becomes destructive of these ends, it is the 
Right of the People to alter or to abolish it, and to institute new Government, laying its 
foundation on such principles and organizing its powers in such form, as to them shall 
seem most likely to effect their Safety and Happiness. Prudence, indeed, will dictate 
that Governments long established should not be changed for light and transient causes; 
and accordingly all experience hath shown, that mankind are more disposed to suffer, 
while evils are sufferable, than to right themselves by abolishing the forms to which they 
are accustomed. But when a long train of abuses and usurpations, pursuing invariably 
the same Object evinces a design to reduce them under absolute Despotism, it is their 
right, it is their duty, to throw off such Government, and to provide new Guards for their 
future security.—Such has been the patient sufferance of these Colonies; and such is now 
the necessity which constrains them to alter their former Systems of Government. The  
history of the present King of Great Britain is a history of repeated injuries and  
usurpations, all having in direct object the establishment of an absolute Tyranny over 
these States. To prove this, let Facts be submitted to a candid world.

He has refused his Assent to Laws, the most wholesome and necessary for the  
public good.

He has forbidden his Governors to pass Laws of immediate and pressing impor-
tance, unless suspended in their operation till his Assent should be obtained; and when 
so suspended, he has utterly neglected to attend to them.

He has refused to pass other Laws for the accommodation of large districts of  
people, unless those people would relinquish the right of Representation in the  
Legislature, a right inestimable to them and formidable to tyrants only.

He has called together legislative bodies at places unusual, uncomfortable, and  
distant from the depository of their public Records, for the sole purpose of fatiguing 
them into compliance with his measures.
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He has dissolved Representative Houses repeatedly, for opposing with manly  
firmness his invasions on the rights of the people.

He has refused for a long time, after such dissolutions, to cause others to be elected; 
whereby the Legislative powers, incapable of Annihilation, have returned to the People 
at large for their exercise; the State remaining in the mean time exposed to all dangers of 
invasion from without, and convulsions within.

He has endeavored to prevent the population of these States; for that purpose 
obstructing the Laws of Naturalization of Foreigners; refusing to pass  others to 
encourage their migrations hither, and raising the conditions of new Appropriations 
of Lands.

He has obstructed the Administration of Justice, by refusing his Assent to Laws for 
establishing Judiciary powers.

He has made Judges dependent on his Will alone, for the tenure of their offices, and 
the amount and payment of their salaries.

He has erected a multitude of New Offices, and sent hither swarms of Officers to 
harass our People, and eat out their substance.

He has kept among us, in times of peace, Standing Armies without the Consent of 
our legislature.

He has affected to render the Military independent of and superior to the Civil 
Power.

He has combined with others to subject us to a jurisdiction foreign to our consti-
tution, and unacknowledged by our laws; giving his Assent to their Acts of pretended 
Legislation:

For quartering large bodies of armed troops among us:
For protecting them, by a mock Trial, from Punishment for any Murders which 

they should commit on the Inhabitants of these States:
For cutting off our Trade with all parts of the world:
For imposing taxes on us without our Consent:
For depriving us in many cases, of the benefits of Trial by jury:
For transporting us beyond Seas to be tried for pretended offences:
For abolishing the free System of English Laws in a neighboring Province, estab-

lishing therein an Arbitrary government, and enlarging its Boundaries so as to render it 
at once an example and fit instrument for introducing the same absolute rule into these 
Colonies:

For taking away our Charters, abolishing our most valuable Laws, and altering  
fundamentally the Forms of our Governments:

For suspending our own Legislatures, and declaring themselves invested with 
Power to legislate for us in all cases whatsoever.

He has abdicated Government here, by declaring us out of his Protection and  
waging War against us.

He has plundered our seas, ravaged our Coasts, burnt our towns, and destroyed the 
lives of our people.

He is at this time transporting large armies of foreign mercenaries to compleat the 
works of death, desolation, and tyranny, already begun with circumstances of Cruelty & 
perfidy scarcely paralleled in the most barbarous ages, and totally unworthy the Head 
of a civilized nation.

He has constrained our fellow Citizens taken Captive on the high Seas to bear Arms 
against their Country, to become the executioners of their friends and Brethren, or to 
fall themselves by their Hands.
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He has excited domestic insurrections amongst us, and has endeavored to bring 
on the inhabitants of our frontiers, the merciless Indian Savages, whose known rule of 
warfare, is an undistinguished destruction of all ages, sexes, and conditions.

In every stage of these Oppressions We have Petitioned for Redress in the most 
humble terms: Our repeated Petitions have been answered only by repeated injury. A 
Prince, whose character is thus marked by every act which may define a Tyrant, is unfit 
to be the ruler of a free people.

Nor have We been wanting in attention to our British brethren. We have warned 
them from time to time of attempts by their legislature to extend an unwarrantable 
jurisdiction over us. We have reminded them of the circumstances of our emigration and 
settlement here. We have appealed to their native justice and magnanimity, and we have 
conjured them by the ties of our common kindred to disavow these usurpations, which, 
would inevitably interrupt our connections and correspondence. They too must have 
been deaf to the voice of justice and of consanguinity. We must, therefore, acquiesce in 
the necessity, which denounces our Separation, and hold them, as we hold the rest of 
mankind, Enemies in War, in Peace Friends.

We, Therefore, the Representatives of the United States of America, in General  
Congress, Assembled, appealing to the Supreme Judge of the world for the rectitude of 
our intentions, do, in the Name, and by Authority of the good People of these Colonies, sol-
emnly publish and declare, That these United Colonies are, and of Right ought to be Free 
and Independent States; that they are Absolved from all Allegiance to the British Crown, 
and that all political connection between them and the State of Great Britain, is and ought 
to be totally dissolved; and that as Free and Independent States, they have full Power to 
levy War, conclude Peace, contract Alliances, establish Commerce, and to do all other  
Acts and Things which Independent States may of right do. And for the support of this 
Declaration, with a firm reliance on the Protection of Divine Providence, we mutually 
pledge to each other our Lives, our Fortunes, and our sacred Honor.

The foregoing Declaration was, by order of Congress, engrossed, and signed by the 
following members:

John Hancock

NEW HAMPSHIRE
Josiah Bartlett

William Whipple
Matthew Thornton

MASSACHUSETTS BAY
Samuel Adams

John Adams
Robert Treat Paine

Elbridge Gerry

RHODE ISLAND
Stephen Hopkins

William Ellery 

CONNECTICUT
Roger Sherman

Samuel Huntington
William Williams

Oliver Wolcott

NEW YORK
William Floyd

Philip Livingston
Francis Lewis
Lewis Morris

NEW JERSEY
Richard Stockton

John Witherspoon
Francis Hopkinson

John Hart
Abraham Clark

PENNSYLVANIA
Robert Morris

Benjamin Rush
Benjamin Franklin

John Morton
George Clymer

James Smith
George Taylor
James Wilson
George Ross
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DELAWARE
Caesar Rodney

George Read
Thomas M’Kean

MARYLAND
Samuel Chase
William Paca

Thomas Stone
Charles Carroll,

of Carrollton

VIRGINIA
George Wythe

Richard Henry Lee
Thomas Jefferson

Benjamin Harrison
Thomas Nelson, Jr.

Francis Lightfoot Lee
Carter Braxton

NORTH CAROLINA
William Hooper
Joseph Hewes

John Penn

SOUTH CAROLINA
Edward Rutledge

Thomas Heyward, Jr.
Thomas Lynch, Jr.
Arthur Middleton

GEORGIA
Button Gwinnett

Lyman Hall
George Walton

Resolved, That copies of the Declaration be sent to the several assemblies, conven-
tions, and committees, or councils of safety, and to the several commanding officers of 
the continental troops; that it be proclaimed in each of the United States, at the head of 
the army.
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THE ARTICLES OF 
CONFEDERATION
AGREED TO BY CONGRESS NOVEMBER 15, 1777;  
RATIFIED AND IN FORCE MARCH 1, 1781

To all whom these Presents shall come, we the undersigned Delegates of the States 
affixed to our Names send greeting. Whereas the Delegates of the United States of 
America in Congress assembled did on the fifteenth day of November in the Year 

of our Lord One Thousand Seven Hundred and Seventy seven, and in the Second Year 
of the Independence of America agree to certain articles of Confederation and perpet-
ual Union between the States of Newhampshire, Massachusetts-bay, Rhodeisland and  
Providence Plantations, Connecticut, New-York, New-Jersey, Pennsylvania, Delaware,  
Maryland, Virginia, North-Carolina, South-Carolina and Georgia in the Words  
following, viz. “Articles of Confederation and perpetual Union between the states 
of Newhampshire, Massachusetts-bay, Rhodeisland and Providence Plantations, 
Connecticut, New-York, New-Jersey, Pennsylvania, Delaware, Maryland, Virginia, 
North-Carolina, South-Carolina and Georgia.

Art. I. The Stile of this confederacy shall be “The United States of America.”
Art. II. Each state retains its sovereignty, freedom and independence, and every 

Power, Jurisdiction and right, which is not by this confederation expressly delegated to 
the United States, in Congress assembled.

Art. III. The said states hereby severally enter into a firm league of friendship with 
each other, for their common defence, the security of their Liberties, and their mutual 
and general welfare, binding themselves to assist each other, against all force offered to, 
or attacks made upon them, or any of them, on account of religion, sovereignty, trade, or 
any other pretence whatever.

Art. IV. The better to secure and perpetuate mutual friendship and intercourse 
among the people of the different states in this union, the free inhabitants of each of 
these states, paupers, vagabonds and fugitives from Justice excepted, shall be entitled 
to all privileges and immunities of free citizens in the several states; and the people of 
each state shall have free ingress and regress to and from any other state, and shall enjoy 
therein all the privileges of trade and commerce, subject to the same duties, impositions 
and restrictions as the inhabitants thereof respectively, provided that such restriction 
shall not extend so far as to prevent the removal of property imported into any state, to 
any other state of which the Owner is an inhabitant; provided also that no imposition, 
duties or restriction shall be laid by any state, on the property of the united states, or 
either of them.

If any Person guilty of, or charged with treason, felony, or other high  
misdemeanor in any state, shall flee from Justice, and be found in any of the  
united states, he shall upon demand of the Governor or executive power, of the state 
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from which he fled, be delivered up and removed to the state having jurisdiction  
of his offence.

Full faith and credit shall be given in each of these states to the records, acts and 
judicial proceedings of the courts and magistrates of every other state.

Art. V. For the more convenient management of the general interests of the united 
states, delegates shall be annually appointed in such manner as the legislature of each 
state shall direct, to meet in Congress on the first Monday in November, in every year, 
with a power reserved to each state, to recall its delegates, or any of them, at any time 
within the year, and to send others in their stead, for the remainder of the Year.

No state shall be represented in Congress by less than two, nor by more than seven 
Members; and no person shall be capable of being a delegate for more than three years 
in any term of six years; nor shall any person, being a delegate, be capable of holding any 
office under the united states, for which he, or another for his benefit receives any salary, 
fees or emolument of any kind.

Each state shall maintain its own delegates in a meeting of the states, and while they 
act as members of the committee of the states.

In determining questions in the united states, in Congress assembled, each state 
shall have one vote.

Freedom of speech and debate in Congress shall not be impeached or questioned 
in any Court, or place out of Congress, and the members of congress shall be protected 
in their persons from arrests and imprisonments, during the time of their going to and 
from, and attendance on congress, except for treason, felony, or breach of the peace.

Art. VI. No state without the Consent of the united states in congress assembled, 
shall send any embassy to, or receive any embassy from, or enter into any conference, 
agreement, or alliance or treaty with any King, prince or state; nor shall any person hold-
ing any office or profit or trust under the united states, or any of them, accept of any 
present, emolument, office or title of any kind whatever from any king, prince or foreign 
state; nor shall the united states in congress assembled, or any of them, grant any title 
of nobility.

No two or more states shall enter into any treaty, confederation or alliance what-
ever between them, without the consent of the united states in congress assembled, 
specifying accurately the purposes for which the same is to be entered into, and how 
long it shall continue.

No state shall lay any imposts or duties, which may interfere with any stipulations 
in treaties, entered into by the united states in congress assembled, with any king, prince 
or state, in pursuance of any treaties already proposed by congress, to the courts of 
France and Spain.

No vessels of war shall be kept up in time of peace by any state, except such number 
only, as shall be deemed necessary by the united states in congress assembled, for the 
defence of such state, or its trade; nor shall any body of forces be kept up by any state, 
in time of peace, except such number only, as in the judgment of the united states, in 
congress assembled, shall be deemed requisite to garrison the forts necessary for the 
defence of such state; but every state shall always keep up a well regulated and disci-
plined militia, sufficiently armed and accoutred, and shall provide and constantly have 
ready for use, in public stores, a due number of field pieces and tents, and a proper quan-
tity of arms, ammunition and camp equipage.

No state shall engage in any war without the consent of the united states in con-
gress assembled, unless such state be actually invaded by enemies, or shall have received 
certain advice of a resolution being formed by some nation of Indians to invade such 
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state, and the danger is so imminent as not to admit of a delay, till the united states 
in congress asssembled can be consulted; nor shall any state grant commissions to any 
ships or vessels of war, nor letters of marque or reprisal, except it be after a declaration 
of war by the united states in congress assembled, and then only against the kingdom or 
state and the subjects thereof, against which war has been so declared, and under such 
regulations as shall be established by the united states in congress assembled, unless 
such state be infested by pirates; in which case vessels of war may be fitted out for that 
occasion, and kept so long as the danger shall continue, or until the united states in  
congress assembled shall determine otherwise.

Art. VII. When land-forces are raised by any state for the common defence, all offi-
cers of or under the rank of colonel, shall be appointed by the legislature of each state 
respectively by whom such forces shall be raised, or in such manner as such state shall 
direct, and all vacancies shall be filled up by the state which first made the appointment.

Art. VIII. All charges of war, and all other expences that shall be incurred for the 
common defence or general welfare, and allowed by the united states in congress assem-
bled, shall be defrayed out of a common treasury, which shall be supplied by the several 
states, in proportion to the value of all land within each state, granted to or surveyed for 
any Person, as such land and the buildings and improvements thereon shall be estimated 
according to such mode as the united states in congress assembled, shall from time to 
time direct and appoint. The taxes for paying that proportion shall be laid and levied 
by the authority and direction of the legislatures of the several states within the time 
agreed upon by the united states in congress assembled.

Art. IX. The united states in congress assembled, shall have the sole and exclusive 
right and power of determining on peace and war, except in the cases mentioned in the 
sixth article—of sending and receiving ambassadors—entering into treaties and alliances, 
provided that no treaty of commerce shall be made whereby the legislative power of the 
respective states shall be restrained from imposing such imposts and duties on foreign-
ers, as their own people are subjected to, or from prohibiting the exportation of any spe-
cies of goods or commodities whatsoever—of establishing rules for deciding in all cases, 
what captures on land or water shall be legal, and in what manner prizes taken by land 
or naval forces in the service of the united states shall be divided or appropriated—of 
granting letters of marque and reprisal in times of peace—appointing courts for the trial 
of piracies and felonies committed on the high seas and establishing courts for receiving  
and determining finally appeals in all cases of captures, provided that no member of  
congress shall be appointed a judge of any of the said courts.

The united states in congress assembled shall also be the last resort on appeal in 
all disputes and differences now subsisting or that hereafter may arise between two 
or more states concerning boundary, jurisdiction or any other cause whatever; which 
authority shall always be exercised in the manner following. Whenever the legislative or 
executive authority or lawful agent of any state in controversy with another shall pres-
ent a petition to congress stating the matter in question and praying for a hearing, notice 
thereof shall be given by order of congress to the legislative or executive authority of the 
other state in controversy, and a day assigned for the appearance of the parties by their 
lawful agents, who shall then be directed to appoint by joint consent, commissioners or 
judges to constitute a court for hearing and determining the matter in question: but if 
they cannot agree, congress shall name three persons out of each of the united states, 
and from the list of such persons each party shall alternately strike out one, the petition-
ers beginning, until the number shall be reduced to thirteen; and from that number not 
less than seven, nor more than nine names as congress shall direct, shall in the presence 
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of congress be drawn out by lot, and the persons whose names shall be so drawn or any 
five of them, shall be commissioners or judges, to hear and finally determine the contro-
versy, so always as a major part of the judges who shall hear the cause shall agree in the 
determination: and if either party shall neglect to attend at the day appointed, without 
shewing reasons, which congress shall judge sufficient, or being present shall refuse to 
strike, the congress shall proceed to nominate three persons out of each state, and the 
secretary of congress shall strike in behalf of such party absent or refusing; and the judg-
ment and sentence of the court to be appointed, in the manner before prescribed, shall 
be final and conclusive; and if any of the parties shall refuse to submit to the authority 
of such court, or to appear to defend their claim or cause, the court shall nevertheless 
proceed to pronounce sentence, or judgment, which shall in like manner be final and 
decisive, the judgment or sentence and other proceedings being in either case trans-
mitted to congress, and lodged among the acts of congress for the security of the parties 
concerned: provided that every commissioner, before he sits in judgment, shall take an 
oath to be administered by one of the judges of the supreme or superior court of the 
state, where the cause shall be tried, “well and truly to hear and determine the matter 
in question, according to the best of his judgment, without favour, affection or hope of 
reward:” provided also that no state shall be deprived of territory for the benefit of the 
united states.

All controversies concerning the private right of soil claimed under different grants 
of two or more states, whose jurisdictions as they may respect such lands, and the states 
which passed such grants are adjusted, the said grants or either of them being at the 
same time claimed to have originated antecedent to such settlement of jurisdiction, shall 
on the petition of either party to the congress of the united states, be finally determined 
as near as may be in the same manner as is before prescribed for deciding disputes 
respecting territorial jurisdiction between different states.

The united states in congress assembled shall also have the sole and exclusive right 
and power of regulating the alloy and value of coin struck by their own authority, or by 
that of the respective states—fixing the standard of weights and measures throughout 
the united states—regulating the trade and managing all affairs with the Indians, not 
members of any of the states, provided that the legislative right of any state within its 
own limits be not infringed or violated—establishing and regulating post-offices from 
one state to another, throughout all the united states, and exacting such postage on 
the papers passing thro’ the same as may be requisite to defray the expences of the 
said office—appointing all officers of the land forces, in the service of the united states, 
except regimental officers—appointing all the officers of the united states—making 
rules for the government and regulation of the said land and naval forces, and directing 
their operations.

The united states in congress assembled shall have the authority to appoint a com-
mittee, to sit in the recess of congress, to be denominated “A Committee of the States,” and 
to consist of one delegate from each state; and to appoint such other committees and civil 
officers as may be necessary for managing the general affairs of the united states under 
their direction—to appoint one of their number to preside, provided that no person be 
allowed to serve in the office of president more than one year in any term of three years; 
to ascertain the necessary sums of Money to be raised for the service of the united states, 
and to appropriate and apply the same for defraying the public expences—to borrow 
money, or emit bills on the credit of the united states, transmitting every half year to the 
respective states an account of the sums of money so borrowed or emitted,—to build and  
equip a navy—to agree upon the number of land forces, and to make requisitions from each 
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state for its quota, in proportion to the number of white inhabitants in such state; which 
requisition shall be binding, and thereupon the legislature of each state shall appoint the 
regimental officers, raise the men and cloath, arm and equip them in a soldier like man-
ner, at the expence of the united states, and the officers and men so cloathed, armed and 
equipped shall march to the place appointed, and within the time agreed on by the united 
states in congress assembled: But if the united states in congress assembled shall, on con-
sideration of circumstances judge proper that any state should not raise men, or should 
raise a smaller number than its quota, and that any other state should raise a greater num-
ber of men than the quota thereof, such extra number shall be raised, officered, cloathed, 
armed and equipped in the same manner as the quota of such state, unless the legislature 
of such state shall judge that such extra number cannot be safely spared out of the same, 
in which case they shall raise, officer, cloath, arm and equip as many of such extra num-
ber as they judge can be safely spared. And the officers and men so cloathed, armed and 
equipped, shall march to the place appointed, and within the time agreed on by the united 
states in congress assembled.

The united states in congress assembled shall never engage in a war, nor grant let-
ters of marque and reprisal in time of peace, nor enter into any treaties or alliances, 
nor coin money, nor regulate the value thereof, nor ascertain the sums and expences 
necessary for the defence and welfare of the united states, or any of them, nor emit bills, 
nor borrow money on the credit of the united states, nor appropriate money, nor agree 
upon the number of vessels of war, to be built or purchased, or the number of land or sea 
forces to be raised, nor appoint a commander in chief of the army or navy, unless nine 
states assent to the same: nor shall a question on any other point, except for adjourning 
from day to day be determined, unless by the votes of a majority of the united states in 
congress assembled.

The congress of the united states shall have power to adjourn to any time within 
the year, and to any place within the united states, so that no period of adjournment be 
for a longer duration than the space of six Months, and shall publish the Journal of their 
proceedings monthly, except such parts thereof relating to treaties, alliances or military 
operations as in their judgment require secresy; and the yeas and nays of the delegates 
of each state on any question shall be entered on the Journal, when it is desired by any 
delegate; and the delegates of a state, or any of them, at his or their request shall be fur-
nished with a transcript of the said Journal, except such parts as are above excepted to 
lay before the legislatures of the several states.

Art. X. The committee of the states, or any nine of them, shall be authorised to 
execute, in the recess of congress, such of the powers of congress as the united states in 
congress assembled, by the consent of nine states, shall from time to time think expedi-
ent to vest them with; provided that no power be delegated to the said committee, for 
the exercise of which, by the articles of confederation, the voice of nine states in the 
congress of the united states assembled is requisite.

Art. XI. Canada acceding to this confederation, and joining in the measures of the 
united states, shall be admitted into, and entitled to all the advantages of this union: but 
no other colony shall be admitted into the same, unless such admission be agreed to by 
nine states.

Art. XII. All bills of credit emitted, monies borrowed and debts contracted by, or 
under the authority of congress, before the assembling of the united states, in pursuance 
of the present confederation, shall be deemed and considered as a charge against the 
united states, for payment and satisfaction whereof the said united states and the public 
faith are hereby solemnly pledged.
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Art. XIII. Every state shall abide by the determinations of the united states in con-
gress assembled, on all questions which by this confederation are submitted to them. 
And the Articles of this confederation shall be inviolably observed by every state, and 
the union shall be perpetual; nor shall any alteration at any time hereafter be made in 
any of them; unless such alteration be agreed to in a congress of the united states, and be 
afterwards confirmed by the legislatures of every state.

AND WHEREAS it hath pleased the Great Governor of the World to incline  the 
hearts of the legislatures we respectively represent in congress, to approve of, and to  
authorize us to ratify the said articles of confederation and perpetual union. KNOW YE  
that we the undersigned delegates, by virtue of the power and authority to us given 
for that purpose, do by these presents, in the name and in behalf of our respective  
constituents, fully and entirely ratify and confirm each and every of the said articles of 
confederation and perpetual union, and all and singular the matters and things therein 
contained: And we do further solemnly plight and engage the faith of our respective  
constituents, that they shall abide by the determination of the united states in congress 
assembled, on all questions, which by the said confederation are submitted to them. And 
that the articles thereof shall be inviolably observed by the states we respectively repre-
sent, and that the union shall be perpetual. In Witness whereof we have hereunto set our 
hands in Congress. Done at Philadelphia in the state of Pennsylvania the ninth Day of 
July in the Year of our Lord one Thousand seven Hundred and Seventy-eight and in the 
third year of the independence of America.
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THE CONSTITUTION  
OF THE UNITED STATES  
OF AMERICA
ANNOTATED WITH REFERENCES  
TO THE FEDERALIST PAPERS

[PREAMBLE] 
We the People of the United States, in Order to form a more perfect Union, establish Jus-
tice, insure domestic Tranquility, provide for the common defence, promote the general 
Welfare, and secure the Blessings of Liberty to ourselves and our Posterity, do ordain 
and establish this Constitution for the United States of America.

ARTICLE I

Section 1
[LEGISLATIVE POWERS]

All legislative Powers herein granted shall be vested in a Congress of the United 
States, which shall consist of a Senate and House of Representatives.

Section 2
[HOUSE OF REPRESENTATIVES, HOW CONSTITUTED, POWER OF IMPEACHMENT]

The House of Representatives shall be composed of Members chosen every sec-
ond Year by the People of the several States, and the Electors in each State shall have  
the Qualifications requisite for Electors of the most numerous Branch of the State  
Legislature.

No Person shall be a Representative who shall not have attained to the Age of twenty- 
five Years, and been seven Years a Citizen of the United States, and who shall not, when 
elected, be an inhabitant of that State in which he shall be chosen.

Representatives and direct Taxes1 shall be apportioned among the several States 
which may be included within this Union, according to their respective Numbers, 
which shall be determined by adding to the whole Number of free Persons, including  
those bound to Service for a Term of Years, and excluding Indians not taxed, three-fifths 
of all other Persons.2 The actual Enumeration shall be made within three Years after 
the first Meeting of the Congress of the United States, and within every subsequent 
Term of ten Years, in such Manner as they shall by Law direct. The Number of Repre-
sentatives shall not exceed one for every thirty Thousand, but each State shall have at 

1 Modified by Sixteenth Amendment.

2 Modified by Fourteenth Amendment.

Federalist Paper  

Number (Author)

84 (Hamilton)

10, 45 (Madison)

39, 45, 52–53, 57 (Madison)

52 (Madison)

60 (Hamilton)

54, 58 (Madison)

55–56 (Madison)
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Least one Representative; and until such enumeration shall be made, the State of New  
Hampshire shall be entitled to chuse three, Massachusetts eight, Rhode-Island and Provi-
dence Plantations one, Connecticut five, New-York six, New Jersey four, Pennsylvania 
eight, Delaware one, Maryland six, Virginia ten, North Carolina five, South Carolina five, 
and Georgia three.3

When vacancies happen in the Representation from any State, the Executive 
Authority thereof shall issue Writs of Election to fill such Vacancies.

The House of Representatives shall chuse their Speaker and other Officers; and 
shall have the sole Power of Impeachment.

Section 3
[THE SENATE, HOW CONSTITUTED, IMPEACHMENT TRIALS]

The Senate of the United States shall be composed of two Senators from each State, 
chosen by the Legislature thereof,4 for six Years; and each Senator shall have one Vote.

Immediately after they shall be assembled in Consequence of the first Election, 
they shall be divided as equally as may be into three Classes. The Seats of the Senators 
of the first Class shall be vacated at the Expiration of the second Year, of the second 
Class at the Expiration of the fourth Year, and of the third Class at the Expiration of the 
sixth Year, so that one third may be chosen every second Year: and if vacancies happen 
by Resignation, or otherwise, during the Recess of the Legislature of any State, the Execu-
tive thereof may make temporary Appointments until the next Meeting of the Legislature, 
which shall then fill such Vacancies.5

No person shall be a Senator who shall not have attained to the Age of thirty Years, 
and been nine Years a Citizen of the United States, and who shall not, when elected, be 
an Inhabitant of that State for which he shall be chosen.

The Vice-President of the United States shall be President of the Senate, but shall 
have no Vote, unless they be equally divided.

The Senate shall chuse their other Officers, and also a President pro tempore, in the 
Absence of the Vice-President, or when he shall exercise the Office of President of the 
United States.

The Senate shall have the sole Power to try all Impeachments. When sitting for that 
Purpose, they shall be on Oath or Affirmation. When the President of the United States 
is tried, the Chief Justice shall preside: And no Person shall be convicted without the 
Concurrence of two-thirds of the Members present.

Judgment in Cases of Impeachment shall not extend further than to removal from 
Office, and disqualification to hold and enjoy any Office of honor, Trust or Profit under 
the United States: but the Party convicted shall nevertheless be liable and subject to 
Indictment, Trial, Judgment and Punishment, according to Law.

Section 4
[ELECTION OF SENATORS AND REPRESENTATIVES]

The Times, Places and Manner of holding Elections for Senators and Representa-
tives, shall be prescribed in each State by the Legislature thereof; but the Congress may 
at any time by Law make or alter such Regulations, except as to the Places of chusing 
Senators.

3 Temporary provision.

4 Modified by Seventeenth Amendment.

5 Modified by Seventeenth Amendment.

79 (Hamilton)

39, 45 (Madison)

60 (Hamilton)

62–63 (Madison)

59, 68 (Hamilton)

62 (Madison)

64 (Jay)

39 (Madison)

65–67, 79 (Hamilton)

84 (Hamilton)

59–61 (Hamilton)
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The Congress shall assemble at least once in every Year, and such Meeting shall be on 
the first Monday in December, unless they shall by Law appoint a different Day.6

Section 5
[QUORUM, JOURNALS, MEETINGS, ADJOURNMENTS]

Each House shall be the Judge of the Elections, Returns and Qualifications of its 
own Members, and a Majority of each shall constitute a Quorum to do Business; but 
a smaller Number may adjourn from day to day, and may be authorized to compel the 
Attendance of absent Members, in such Manner, and under the Penalties as each House 
may provide.

Each House may determine the Rules of its Proceedings, punish its Members for  
disorderly Behavior, and, with the Concurrence of two-thirds, expel a Member.

Each House shall keep a Journal of its Proceedings, and from time to time publish  
the same, excepting such Parts as may in their Judgment require Secrecy; and the 
Yeas and Nays of the Members of either House on any questions shall, at the Desire of  
one-fifth of the present, be entered on the Journal.

Neither House, during the Session of Congress, shall, without the Consent of the 
other, adjourn for more than three days, nor to any other Place than that in which the 
two Houses shall be sitting.

Section 6
[COMPENSATION, PRIVILEGES, DISABILITIES]

The Senators and Representatives shall receive a Compensation for their Services, 
to be ascertained by Law, and paid out of the Treasury of the United States. They shall 
in all Cases, except Treason, Felony and Breach of the Peace, be privileged from Arrest 
during their Attendance at the Session of their respective Houses, and in going to and 
returning from the same; and for any Speech or Debate in either House, they shall not be 
questioned in any other Place.

No Senator or Representative shall, during the time for which he was elected, be 
appointed to any civil Office under the authority of the United States, which shall have 
been created, or the Emoluments whereof shall have been encreased during such time; 
and no Person holding any Office under the United States, shall be a Member of either 
House during his Continuance in Office.

Section 7
[PROCEDURE IN PASSING BILLS AND RESOLUTIONS]

All Bills for raising Revenue shall originate in the House of Representatives; but the 
Senate may propose or concur with Amendments as on other Bills.

Every Bill which shall have passed the House of Representatives and the Senate, 
shall, before it become a Law, be presented to the President of the United States; if he 
approve he shall sign it, but if not he shall return it, with his Objections to that House in 
which it shall have originated, who shall enter the Objections at large on their Journal, 
and proceed to reconsider it. If after such Reconsideration two-thirds of that House 
shall agree to pass the Bill, it shall be sent, together with the Objections, to the other 
House, by which it shall likewise be reconsidered, and if approved by two-thirds of 
that House it shall become a Law. But in all such Cases the Votes of both Houses shall 
be determined by Yeas and Nays, and the Names of the Persons voting for and against 

6 Modified by Twentieth Amendment.

55 (Madison)

76 (Hamilton)

66 (Hamilton)

69, 73 (Hamilton)
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the Bill shall be entered on the Journal of each House respectively. If any Bill shall not 
be returned by the President within ten Days (Sundays excepted) after it shall have  
been presented to him, the Same shall be a Law, in like Manner as if he had signed it, 
unless the Congress by their Adjournment prevent its Return, in which Case it shall 
not be a Law.

Every Order, Resolution, or Vote to which the Concurrence of the Senate and House 
of Representatives may be necessary (except on a question of Adjournment) shall be pre-
sented to the President of the United States; and before the Same shall take Effect, shall 
be approved by him, or being disapproved by him, shall be repassed by two-thirds of the 
Senate and House of Representatives, according to the Rules and Limitations prescribed 
in the Case of a Bill.

Section 8
[POWERS OF CONGRESS]

The Congress shall have Power
To lay and collect Taxes, Duties, Imposts and Excises, to pay the Debts and  

provide for the common Defence and general Welfare of the United States; but all  
Duties, Imposts and excises shall be uniform throughout the United States;

To borrow Money on the Credit of the United States;
To regulate Commerce with foreign Nations, and among the several States, and 

with the Indian Tribes;
To establish an uniform Rule of Naturalization, and uniform Laws on the subject of 

Bankruptcies throughout the United States;
To coin Money, regulate the Value thereof, and of foreign Coin, and fix the Standard 

of Weights and Measures;
To provide for the Punishment of counterfeiting the Securities and current Coin of 

the United States;
To establish Post Offices and post Roads;
To promote the Progress of Science and useful Arts, by securing for limited  

Times to Authors and Inventors the exclusive Right to their respective Writings and 
Discoveries;

To constitute Tribunals inferior to the supreme Court;
To define and Punish Piracies and Felonies committed on the high Seas, and 

Offences against the Law of Nations;
To declare War, grant Letters of Marque and Reprisal, and make Rules concerning 

Captures on Land and Water;
To raise and support Armies, but no Appropriation of Money to that Use shall be for 

a longer Term than two Years;
To provide and maintain a Navy;
To make Rules for the Government and Regulation of the land and naval forces;
To provide for calling for the Militia to execute the Laws of the Union, suppress 

Insurrections and repel Invasions;
To provide for organizing, arming, and disciplining, the Militia, and for governing 

such Part of them as may be employed in the Service of the United States, reserving to 
the States respectively, the Appointment of the Officers, and the Authority of training the 
Militia according to the discipline prescribed by Congress;

To exercise exclusive Legislation in all Cases whatsoever, over such District (not 
exceeding ten Miles square) as may, by Cession of particular States, and the Acceptance 
of Congress, become the Seat of the Government of the United States, and to exercise 

69, 73 (Hamilton)

30–36 (Hamilton)

41 (Madison)

56 (Madison)

42, 45, 56  

(Madison)

32 (Hamilton)

42 (Madison)

42 (Madison)

42 (Madison)

42, 43 (Madison)

81 (Hamilton)

42 (Madison)

41 (Madison)

23, 24, 26 (Hamilton)

41 (Madison)

29 (Hamilton)

29 (Hamilton)

56 (Madison)

32 (Hamilton)

43 (Madison)
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like Authority over all Places purchased by the Consent of the Legislature of the State in 
which the Same shall be, for the Erection of Forts, Magazines, Arsenals, dock-Yards, and 
other needful Buildings;—And

To make all Laws which shall be necessary and proper for carrying into Execution 
the foregoing Powers, and all other Powers vested by this Constitution in the Govern-
ment of the United States, or in any Department or Officer thereof.

Section 9
[SOME RESTRICTIONS ON FEDERAL POWER]

The Migration or Importation of such Persons as any of the States now existing shall 
think proper to admit, shall not be prohibited by the Congress prior to the Year one thou-
sand eight hundred and eight, but a Tax or Duty may be imposed on such Importation, not 
exceeding ten dollars for each Person.7

The privilege of the Writ of Habeas Corpus shall not be suspended, unless when in 
Cases of Rebellion or Invasion the public Safety may require it.

No Bill of Attainder or ex post facto Law shall be passed.
No Capitation, or other direct, Tax shall be laid, unless in Proportion to the Census or 

Enumeration herein before directed to be taken.8

No Tax or Duty shall be laid on Articles exported from any State.
No Preference shall be given by any Regulation of Commerce or Revenue to the 

Ports of one State over those of another; nor shall vessels bound to, or from, one State, be 
obliged to enter, clear, or pay Duties in another.

No Money shall be drawn from the Treasury, but in Consequence of Appropriations 
made by Law; and a regular Statement and Account of the Receipts and Expenditures of 
all public Money shall be published from time to time.

No Title of Nobility shall be granted by the United States: And no Person holding 
any Office of Profit or Trust under them, shall, without the Consent of the Congress, 
accept of any present, Emolument, Office or Title, of any kind whatever, from any King, 
Prince, or foreign State.

Section 10
[RESTRICTIONS UPON POWERS OF STATES]

No State shall enter into any Treaty, Alliance, or Confederation; grant Letters of Marque 
and Reprisal; coin Money; emit Bills of Credit; make any Thing but gold and silver Coin a 
Tender in Payment of Debts; pass any Bill of Attainder, ex post facto Law, or Law impairing 
the Obligation of Contracts, or grant any Title of Nobility.

No State shall, without the Consent of the Congress, lay any Imposts or Duties on 
Imports or Exports, except what may be absolutely necessary for executing its inspec-
tion Laws: and the net Produce of all Duties and Imposts, laid by any State on Imports or 
Exports, shall be for the Use of the Treasury of the United States; and all such Laws shall 
be subject to the Revision and Control of the Congress.

No State shall, without the Consent of Congress, lay any Duty of Tonnage, keep 
Troops, or Ships of War in time of Peace, enter into any Agreement or Compact with 
another State, or with a foreign Power, or engage in War, unless actually invaded, or in 
such imminent Danger as will not admit of Delay.

7 Temporary provision.

8 Modified by Sixteenth Amendment.

29, 33 (Hamilton)

44 (Madison)

42 (Madison)

83, 84 (Hamilton)

84 (Hamilton)

32 (Hamilton)

39 (Madison)

84 (Hamilton)

33 (Hamilton)

44 (Madison)

32 (Hamilton)

44 (Madison)
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ARTICLE II

Section 1
[EXECUTIVE POWER, ELECTION, QUALIFICATIONS OF THE PRESIDENT]

The executive Power shall be vested in a President of the United States of America. 
He shall hold his Office during the Term of four years and, together with the Vice-President, 
chosen for the same Term, be elected, as follows:9

Each State shall appoint, in such Manner as the Legislature thereof may direct, a 
Number of Electors, equal to the whole Number of Senators and Representatives to which 
the State may be entitled in the Congress: but no Senator or Representative, or Person 
holding an Office of Trust or Profit under the United States, shall be appointed an Elector.

The electors shall meet in their respective States, and vote by ballot for two Persons, of 
whom one at least shall not be an Inhabitant of the same State with themselves. And they 
shall make a List of all the Persons voted for, and of the Number of Votes for each; which 
List they shall sign and certify, and transmit sealed to the Seat of the Government of the 
United States, directed to the President of the Senate. The President of the Senate shall, in 
the Presence of the Senate and House of Representatives, open all the Certificates, and the 
Votes shall then be counted. The Person having the greatest Number of Votes shall be the 
President, if such Number be a Majority of the whole Number of Electors appointed; and if 
there be more than one who have such Majority and have an equal Number of Votes, then 
the House of Representatives shall immediately chuse by Ballot one of them for President; 
and if no person have a Majority, then from the five highest on the List the said House shall 
in like Manner chuse the President. But in chusing the President, the Votes shall be taken 
by States, the Representation from each State having one Vote; A quorum for this Purpose 
shall consist of a Member or Members from two-thirds of the States, and a Majority of all 
the States shall be necessary to a Choice. In every Case, after the Choice of the President, the 
person having the greatest Number of Votes of the Electors shall be the Vice-President. But 
if there should remain two or more who have equal vote, the Senate shall chuse from them 
by Ballot the Vice-President.10

The Congress may determine the Time of chusing the Electors, and the Day on 
which they shall give their Votes; which Day shall be the same throughout the United 
States.

No Person except a natural born Citizen, or a Citizen of the United States, at the 
time of the Adoption of this Constitution, shall be eligible to the Office of President; nei-
ther shall any Person be eligible to that Office who shall not have attained to the Age of 
thirty-five Years, and been fourteen Years a Resident within the United States.

In Case of the Removal of the President from Office, or his Death, Resignation, or 
Inability to discharge the Powers and Duties of the said Office, the same shall devolve on 
the Vice-President, and the Congress may by Law provide for the Case of Removal, Death, 
Resignation, or Inability, both of the President and Vice-President, declaring what Officer 
shall then act as President, and such Officer shall act accordingly, until the Disability be 
removed, or a President shall be elected.

The President shall, at stated Times, receive for his Services, a Compensation, 
which shall neither be encreased nor diminished during the Period for which he shall 
have been elected, and he shall not receive within that Period any other Emolument 
from the United States, or any of them.

 9 Number of terms limited to two by Twenty-Second Amendment.

10 Modified by Twelfth and Twentieth Amendments.

39 (Madison)

70, 71, 84 (Hamilton)

68, 69, 71, 77 (Hamilton)

39, 45 (Madison)

66 (Hamilton)

64 (Jay)

73, 79 (Hamilton)
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Before he enter on the Execution of his Office, he shall take the following Oath or 
Affirmation:—“I do solemnly swear (or affirm) that I will faithfully execute the Office of 
President of the United States, and will to the best of my Ability, preserve, protect and 
defend the Constitution of the United States.”

Section 2
[POWERS OF THE PRESIDENT]

The President shall be Commander in Chief of the Army and Navy of the United 
States, and of the Militia of the several States, when called into the actual Service of the 
United States; he may require the Opinion, in writing, of the principal Officer in each of 
the executive Departments, upon any Subject relating to the Duties of their respective 
Offices, and he shall have Power to grant Reprieves and Pardons for Offences against the 
United States, except in Cases of Impeachment.

He shall have Power, by and with the Advice and Consent of the Senate, to make 
Treaties, provided two-thirds of the Senators present concur; and he shall nominate, and 
by and with the Advice and Consent of the Senate, shall appoint Ambassadors, other 
public Ministers and Consuls, Judges of the Supreme Court, and all other Officers of the 
United States, whose Appointments are not herein otherwise provided for, and which 
shall be established by Law: but the Congress may by Law vest the Appointment of such 
inferior Officers, as they think proper, in the President alone, in the Courts of Law, or in 
the Heads of Departments.

The President shall have Power to fill up all Vacancies that may happen during the 
Recess of the Senate, by granting Commissions which shall expire at the End of their 
next Session.

Section 3
[POWERS AND DUTIES OF THE PRESIDENT]

He shall from time to time give to the Congress Information of the State of 
the Union, and recommend to their Consideration such Measures as he shall 
judge necessary and expedient; he may, on extraordinary Occasions, convene 
both Houses, or either of them, and in Case of Disagreement between them, with 
Respect to the Time of Adjournment, he may adjourn them to such Time as he 
shall think proper; he shall receive Ambassadors and other public Ministers; he 
shall take Care that the Laws be faithfully executed, and shall Commission all the 
Officers of the United States.

Section 4
[IMPEACHMENT]

The President, Vice-President and all civil Officers of the United States shall be 
removed from Office on Impeachment for, and Conviction of, Treason, Bribery, or other 
high Crimes and Misdemeanors.

ARTICLE III

Section 1
[JUDICIAL POWER, TENURE OF OFFICE]

The judicial Power of the United States, shall be vested in one supreme Court, and 
in such inferior Courts as the Congress may from time to time ordain and establish. The 
Judges, both of the supreme and inferior Courts, shall hold their Offices during good 
Behavior, and shall, at stated Times, receive for their Services, a Compensation, which 
shall not be diminished during their Continuance in Office.

69, 74 (Hamilton)

42 (Madison)

64 (Jay)

66, 69, 76, 77  

(Hamilton)

67, 76 (Hamilton)

69, 77, 78 (Hamilton)

42 (Madison)

39 (Madison)

69 (Hamilton)

65, 78, 79, 81, 82  

(Hamilton)
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Section 2
[JURISDICTION]

The judicial Power shall extend to all Cases, in Law and Equity, arising under 
this Constitution, the Laws of the United States, and Treaties made, or which shall be 
made, under their Authority;—to all Cases affecting Ambassadors, other public Mini-
sters and Consuls;—to all Cases of admiralty and maritime Jurisdiction;—to Contro-
versies to which the United States shall be a party;—to Controversies between two or  
more States;—between a State and Citizens of another State;—between Citizens of  
different States,—between Citizens of the same State claiming Lands under Grants  
of different States, and between a State, or the Citizens thereof, and foreign States,  
Citizens or Subjects.11

In all Cases affecting Ambassadors, other public Ministers and Consuls, and those 
in which a State shall be Party, the supreme Court shall have original Jurisdiction. In all 
the other Cases before mentioned, the supreme Court shall have appellate Jurisdiction, 
both as to Law and Fact, with such Exceptions, and under such Regulations as Congress 
shall make.

The Trial of all Crimes, except in Cases of Impeachment, shall be by Jury; and such 
Trial shall be held in the State where the said Crimes shall have been committed; but 
when not committed within any State, the Trial shall be at such Place or Places as the 
Congress may by Law have directed.

Section 3
[TREASON, PROOF, AND PUNISHMENT]

Treason against the United States, shall consist only in levying War against them, 
or in adhering to their Enemies, giving them Aid and Comfort. No Person shall be con-
victed of Treason unless on the Testimony of two Witnesses to the same overt Act, or on 
Confession in open Court.

The Congress shall have Power to declare the Punishment of Treason, but no 
Attainder of Treason shall work Corruption of Blood, or Forfeiture except during the 
Life of the Person attained.

ARTICLE IV

Section 1
[FAITH AND CREDIT AMONG STATES]

Full Faith and Credit shall be given in each State to the public Acts, Records, and 
judicial Proceedings of every other State. And the Congress may by general Laws pre-
scribe the Manner in which such Acts, Records and Proceedings shall be proved, and 
the Effect thereof.

Section 2
[PRIVILEGES AND IMMUNITIES, FUGITIVES]

The Citizens of each State shall be entitled to all Privileges and Immunities of  
Citizens in the several States.

A person charged in any State with Treason, Felony or other Crime, who shall flee 
from Justice, and be found in another State, shall on Demand of the executive Authority  
of the State from which he fled, be delivered up to be removed to the State having  
Jurisdiction of the Crime.

11 Modified by Eleventh Amendment.

80 (Hamilton)

81 (Hamilton)

83, 84 (Hamilton)

43 (Madison)

84 (Hamilton)

43 (Madison)

84 (Hamilton)

42 (Madison)

80 (Hamilton)
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No person held to Service or Labour in one State, under the Laws thereof, escaping into 
another, shall, in Consequence of any Law or Regulation therein, be discharged from such 
Service or Labour, but shall be delivered up on Claim of the Party to whom such Service or 
Labour may be due.12

Section 3
[ADMISSION OF NEW STATES]

New States may be admitted by the Congress into this Union; but no new State shall 
be formed or erected within the Jurisdiction of any other State; nor any State be formed 
by the Junction of two or more States, or Parts of States, without the Consent of the  
Legislatures of the States concerned as well as of the Congress.

The Congress shall have Power to dispose of and make all needful Rules and Regu-
lations respecting the Territory or other Property belonging to the United States; and 
nothing in this Constitution shall be so construed as to Prejudice any Claims of the 
United States, or of any particular State.

Section 4
[GUARANTEE OF REPUBLICAN GOVERNMENT]

The United States shall guarantee to every State in this Union a Republican Form 
of Government, and shall protect each of them against Invasion; and on Application of 
the Legislature, or of the Executive (when the Legislature cannot be convened) against 
domestic Violence.

ARTICLE V
[AMENDMENT OF THE CONSTITUTION]

The Congress, whenever two-thirds of both Houses shall deem it necessary, shall pro-
pose Amendments to this Constitution, or, on the Application of the Legislatures of two-
thirds of the several States, shall call a Convention for proposing Amendments, which, in 
either Case, shall be valid to all Intents and Purposes, as Part of this Constitution, when 
ratified by the Legislatures of three-fourths of the several States, or by Conventions in 
three-fourths thereof, as the one or the other Mode of Ratification may be proposed by the 
Congress; Provided that no Amendment which may be made prior to the Year One thousand 
eight hundred and eight shall in any Manner affect the first and fourth Clauses in the Ninth 
Section of the first Article;13 and that no State, without its Consent, shall be deprived of its 
equal Suffrage in the Senate.

ARTICLE VI
[DEBTS, SUPREMACY, OATH]

All Debts contracted and Engagements entered into, before the Adoption of this 
Constitution, shall be as valid against the United States under this Constitution, as under 
the Confederation.

This Constitution, and the Laws of the United States which shall be made in Pursu-
ance thereof; and all Treaties made, or which shall be made, under the Authority of the 
United States, shall be the supreme Law of the Land; and the Judges in every State shall 
be bound thereby, any Thing in the Constitution or Laws of any State to the Contrary 
notwithstanding.

12 Repealed by Thirteenth Amendment.

13 Temporary provision.

43 (Madison)

43 (Madison)

39, 43 (Madison)

39, 43 (Madison)

85 (Hamilton)

43 (Madison)

27, 33 (Hamilton)

39, 44 (Madison)
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The Senators and Representatives before mentioned, and the Members of the sev-
eral State Legislatures, and all executive and judicial Officers, both of the United States 
and of the several States, shall be bound by Oath or Affirmation, to support this Consti-
tution; but no religious Test shall be required as a Qualification to any Office or public 
Trust under the United States.

ARTICLE VII
[RATIFICATION AND ESTABLISHMENT]

The Ratification of the Conventions of nine States, shall be sufficient for the Estab-
lishment of this Constitution between the States so ratifying the Same.14

Done in Convention by the Unanimous Consent of the States present the Seven-
teenth Day of September in the Year of our Lord one thousand seven hundred and Eighty 
seven and of the Independence of the United States of America the Twelfth. In Witness 
whereof We have hereunto subscribed our Names,

G:0 WASHINGTON—
Presidt, and Deputy  
from Virginia

14 The Constitution was submitted on September 17, 1787, by the Constitutional Convention, was 
ratified by the conventions of several states at various dates up to May 29, 1790, and became 
effective on March 4, 1789.
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Wm Blount
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J. Rutledge
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Pierce Butler
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William Few
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27 (Hamilton)

44 (Madison)

39, 40, 43 (Madison)
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AMENDMENTS TO  
THE CONSTITUTION
PROPOSED BY CONGRESS AND RATIFIED BY THE LEGISLATURES 
OF THE SEVERAL STATES, PURSUANT TO ARTICLE V OF THE 
ORIGINAL CONSTITUTION

Amendments I–X, known as the Bill of Rights, were proposed by Congress on Septem-
ber 25, 1789, and ratified on December 15, 1791. The Federalist Papers comments, mainly 
in opposition to a Bill of Rights, can be found in number 84 (Hamilton).

AMENDMENT I
[FREEDOM OF RELIGION, OF SPEECH, AND OF THE PRESS]

Congress shall make no law respecting an establishment of religion, or prohibiting 
the free exercise thereof; or abridging the freedom of speech, or of the press; or the right 
of the people peaceably to assemble, and to petition the Government for a redress of 
grievances.

AMENDMENT II
[RIGHT TO KEEP AND BEAR ARMS]

A well regulated Militia, being necessary to the security of a free State, the right of 
the people to keep and bear Arms, shall not be infringed.

AMENDMENT III
[QUARTERING OF SOLDIERS]

No Soldier shall, in time of peace be quartered in any house, without the consent of 
the Owner, nor in time of war, but in a manner to be prescribed by law.

AMENDMENT IV
[SECURITY FROM UNWARRANTABLE SEARCH AND SEIZURE]

The right of the people to be secure in their persons, houses, papers, and  
effects, against unreasonable searches and seizures, shall not be violated, and no  
Warrants shall issue, but upon probable cause, supported by Oath or affirmation, 
and particularly describing the place to be searched, and the persons or things to  
be seized.

AMENDMENT V
[RIGHTS OF ACCUSED PERSONS IN CRIMINAL PROCEEDINGS]

No person shall be held to answer for a capital, or otherwise infamous crime, unless 
on a presentment or indictment of a Grand Jury, except in cases arising in the land or 
naval forces, or in the Militia, when in actual service in time of War or in public danger; 
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nor shall any person be subject for the same offence to be twice put in jeopardy of life or  
limb; nor shall be compelled in any Criminal Case to be a witness against himself, nor  
be deprived of life, liberty, or property, without due process of law; nor shall private 
property be taken for public use, without just compensation.

AMENDMENT VI
[RIGHT TO SPEEDY TRIAL, WITNESSES, ETC.]

In all criminal prosecutions, the accused shall enjoy the right to a speedy and 
public trial, by an impartial jury of the State and district wherein the crime shall have 
been committed, which district shall have been previously ascertained by law, and to be 
informed of the nature and cause of the accusation; to be confronted with the witnesses 
against him; to have compulsory process for obtaining Witnesses in his favor, and to 
have the Assistance of Counsel for his defence.

AMENDMENT VII
[TRIAL BY JURY IN CIVIL CASES]

In suits at common law, where the value in controversy shall exceed twenty dollars, 
the right of trial by jury shall be preserved, and no fact tried by a jury shall be otherwise  
re-examined in any Court of the United States, than according to the rules of the  
common law.

AMENDMENT VIII
[BAILS, FINES, PUNISHMENTS]

Excessive bail shall not be required, nor excessive fines imposed, nor cruel and 
unusual punishments inflicted.

AMENDMENT IX
[RESERVATION OF RIGHTS OF PEOPLE]

The enumeration in the Constitution, of certain rights, shall not be construed to 
deny or disparage others retained by the people.

AMENDMENT X
[POWERS RESERVED TO STATES OR PEOPLE]

The powers not delegated to the United States by the Constitution, nor prohibited 
by it to the States, are reserved to the States respectively, or to the people.

AMENDMENT XI
[Proposed by Congress on March 4, 1794; declared ratified on January 8, 1798]
[RESTRICTION OF JUDICIAL POWER]

The Judicial power of the United States shall not be construed to extend to any suit 
in law or equity, commenced or prosecuted against one of the United States by Citizens 
of another State, or by Citizens or Subjects of any Foreign State.

AMENDMENT XII
[Proposed by Congress on December 9, 1803; declared ratified on September 25, 1804.]
[ELECTION OF PRESIDENT AND VICE-PRESIDENT]

The Electors shall meet in their respective states, and vote by ballot for President 
and Vice-President, one of whom, at least, shall not be an inhabitant of the same state 
with themselves; they shall name in their ballots the person voted for as President, 
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and in distinct ballots the person voted for as Vice-President, and they shall make 
distinct lists of all persons voted for as President, and of all persons voted for as Vice- 
President, and of the number of votes for each, which lists they shall sign and certify, 
and transmit sealed to the seat of the government of the United States, directed to the 
President of the Senate;—The President of the Senate shall, in presence of the Senate 
and House of Representatives, open all the certificates and the votes shall then be 
counted;—The person having the greatest number of votes for President, shall be the 
President, if such number be a majority of the whole number of Electors appointed; 
and if no person have such majority, then from the persons having the highest num-
bers not exceeding three on the list of those voted for as President, the House of Rep-
resentatives shall choose immediately, by ballot, the President. But in choosing the 
President, the votes shall be taken by states, the representation from each state having 
one vote; a quorum for this purpose shall consist of a member or members from two-
thirds of the states, and a majority of all states shall be necessary to a choice. And if the 
House of Representatives shall not choose a President whenever the right of choice 
shall devolve upon them, before the fourth day of March next following, then the 
Vice-President, shall act as President, as in the case of the death or other constitutional 
disability of the President. The person having the greatest number of votes as Vice- 
President, shall be the Vice-President, if such a number be a majority of the whole 
number of Electors appointed, and if no person have a majority, then from the two 
highest numbers on the list, the Senate shall choose the Vice-President; a quorum for 
the purpose shall consist of two-thirds of the whole number of Senators, and a major-
ity of the whole number shall be necessary to a choice. But no person constitutionally 
ineligible to the office of President shall be eligible to that of Vice-President of the 
United States.

AMENDMENT XIII
[Proposed by Congress on January 31, 1865; declared ratified on December 18, 1865]

Section 1
[ABOLITION OF SLAVERY]

Neither slavery nor involuntary servitude, except as a punishment for crime 
whereof the party shall have been duly convicted, shall exist within the United States,  
or any place subject to their jurisdiction.

Section 2
[POWER TO ENFORCE THIS ARTICLE]

Congress shall have power to enforce this article by appropriate legislation.

AMENDMENT XIV
[Proposed by Congress on June 13, 1866; declared ratified on July 28, 1868]

Section 1
[CITIZENSHIP RIGHTS NOT TO BE ABRIDGED BY STATES]

All persons born or naturalized in the United States, and subject to the jurisdic-
tion thereof, are citizens of the United States and of the State wherein they reside. No 
state shall make or enforce any law which shall abridge the privileges or immunities of 
citizens of the United States; nor shall any State deprive any person of life, liberty, or 
property, without due process of law; nor deny to any person within its jurisdiction the 
equal protection of the laws.
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Section 2
[APPORTIONMENT OF REPRESENTATIVES IN CONGRESS]

Representatives shall be apportioned among the several States according to  
their respective numbers, counting the whole number of persons in each State, 
excluding Indians not taxed. But when the right to vote at any election for the  
choice of electors for President and Vice-President of the United States, Represen-
tatives in Congress, the Executive and Judicial officers of a State, or the members 
of the Legislature thereof, is denied to any of the male inhabitants of such State,  
being twenty-one years of age, and citizens of the United States, or in any way 
abridged, except for participation in rebellion, or other crime, the basis of repre-
sentation therein shall be reduced in the proportion which the number of such male 
citizens shall bear to the whole number of male citizens twenty-one years of age in 
such State.

Section 3
[PERSONS DISQUALIFIED FROM HOLDING OFFICE]

No person shall be a Senator or Representative in Congress, or elector of Presi-
dent and Vice-President, or hold any office, civil or military, under the United States, 
or under any State, who, having previously taken an oath, as a member of Congress, 
or as an officer of the United States, or as a member of any State legislature, or as an 
executive or judicial officer of any State, to support the Constitution of the United 
States, shall have engaged in insurrection or rebellion against the same, or given aid 
or comfort to the enemies thereof. But Congress may by a vote of two-thirds of each 
House, remove such disability.

Section 4
[WHAT PUBLIC DEBTS ARE VALID]

The validity of the public debt of the United States, authorized by law, includ-
ing debts incurred for payment of pensions and bounties for services in suppressing 
insurrection or rebellion, shall not be questioned. But neither the United States  
nor any State shall assume or pay any debt or obligation incurred in aid of insur-
rection or rebellion against the United States, or any claim for the loss or emanci-
pation of any slave; but all such debts, obligations and claims shall be held illegal  
and void.

Section 5
[POWER TO ENFORCE THIS ARTICLE]

The Congress shall have power to enforce, by appropriate legislation, the provi-
sions of this article.

AMENDMENT XV
[Proposed by Congress on February 26, 1869; declared ratified on March 30, 1870]

Section 1
[NEGRO SUFFRAGE]

The right of citizens of the United States to vote shall not be denied or abridged by the 
United States or by any State on account of race, color, or previous condition of servitude.

Section 2
[POWER TO ENFORCE THIS ARTICLE]

The Congress shall have power to enforce this article by appropriate  
legislation.
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AMENDMENT XVI
[Proposed by Congress on July 12, 1909; declared ratified on February 25, 1913]
[AUTHORIZING INCOME TAXES]

The Congress shall have power to lay and collect taxes on incomes, from whatever 
source derived, without apportionment among the several States, and without regard to 
any census or enumeration.

AMENDMENT XVII
[Proposed by Congress on May 13, 1912; declared ratified on May 31, 1913]
[POPULAR ELECTION OF SENATORS]

The Senate of the United States shall be composed of two Senators from each State, 
elected by the people thereof, for six years; and each Senator shall have one vote. The 
electors in each State shall have the qualifications requisite for electors of the most 
numerous branch of the State Legislature.

When vacancies happen in the representation of any State in the Senate, the exec-
utive authority of such State shall issue writs of election to fill such vacancies: Provided, 
That the Legislature of any State may empower the executive thereof to make temporary 
appointment until the people fill the vacancies by election as the Legislature may direct.

This amendment shall not be so construed as to affect the election or term of any 
Senator chosen before it becomes valid as part of the Constitution.

AMENDMENT XVIII
[Proposed by Congress December 18, 1917; declared ratified on January 29, 1919]

Section 1
[NATIONAL LIQUOR PROHIBITION]

After one year from the ratification of this article the manufacture, sale, or trans-
portation of intoxicating liquors within, the importation thereof into, or the exportation 
thereof from the United States and all territory subject to the jurisdiction thereof for 
beverage purposes is hereby prohibited.

Section 2
[POWER TO ENFORCE THIS ARTICLE]

The Congress and the several states shall have concurrent power to enforce this 
article by appropriate legislation.

Section 3
[RATIFICATION WITHIN SEVEN YEARS]

This article shall be inoperative unless it shall have been ratified as an amendment to 
the Constitution by the legislatures of the several states, as provided in the Constitution, 
within seven years from the date of the submission hereof to the states by the Congress.15

AMENDMENT XIX
[Proposed by Congress on June 4, 1919; declared ratified on August 26, 1920]
[WOMAN SUFFRAGE]

The right of the citizens of the United States to vote shall not be denied or abridged 
by the United States or by any state on account of sex.

Congress shall have power to enforce this article by appropriate legislation.

15 Repealed by Twenty-First Amendment.
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AMENDMENT XX
[Proposed by Congress on March 2, 1932; declared ratified on February 6, 1933]

Section 1
[TERMS OF OFFICE]

The terms of the President and Vice-President shall end at noon on the 20th day 
of January, and the terms of the Senators and Representatives at noon on the 3rd day of 
January, of the years in which such terms would have ended if this article had not been 
ratified; and the terms of their successors shall then begin.

Section 2
[TIME OF CONVENING CONGRESS]

The Congress shall assemble at least once in every year, and such meeting shall 
begin at noon on the 3rd day of January, unless they shall by law appoint a different day.

Section 3
[DEATH OF PRESIDENT-ELECT]

If, at the time fixed for the beginning of the term of the President, the President-elect 
shall have died, the Vice-President-elect shall become President. If a President shall not 
have been chosen before the time fixed for the beginning of his term, or if the President-elect 
shall have failed to qualify, then the Vice-President-elect shall act as President until a Presi-
dent shall have qualified; and the Congress may by law provide for the case wherein neither 
a President-elect nor a Vice-President-elect shall have qualified, declaring who shall then 
act as President, or the manner in which one who is to act shall be selected, and such person 
shall act accordingly until a President or Vice President shall have qualified.

Section 4
[ELECTION OF THE PRESIDENT]

The Congress may by law provide for the case of the death of any of the persons 
from whom the House of Representatives may choose a President whenever the right of 
choice shall have devolved upon them, and for the case of the death of any of the persons 
from whom the Senate may choose a Vice-President whenever the right of choice shall 
have devolved upon them.

Section 5
[AMENDMENT TAKES EFFECT]

Sections 1 and 2 shall take effect on the 15th day of October following ratification 
of this article.

Section 6
[RATIFICATION WITHIN SEVEN YEARS]

This article shall be inoperative unless it shall have been ratified as an amendment 
to the Constitution by the legislatures of three-fourths of the several States within seven 
years from the date of its submission.

AMENDMENT XXI
[Proposed by Congress on February 20, 1933; declared ratified on December 5, 1933]

Section 1
[NATIONAL LIQUOR PROHIBITION REPEALED]

The eighteenth article of amendment to the Constitution of the United States is 
hereby repealed.
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Section 2
[TRANSPORTATION OF LIQUOR INTO “DRY” STATES]

The transportation or importation into any State, Territory, or Possession of the 
United States for delivery or use therein of intoxicating liquors, in violation of the laws 
thereof, is hereby prohibited.

Section 3
[RATIFICATION WITHIN SEVEN YEARS]

This article shall be inoperative unless it shall have been ratified as an amendment 
to the Constitution by conventions in the several States, as provided in the Constitution, 
within seven years from the date of the submission hereof to the States by the Congress.

AMENDMENT XXII
[Proposed by Congress on March 21, 1947; declared ratified on February 26, 1951]

Section 1
[TENURE OF PRESIDENT LIMITED]

No person shall be elected to the office of President more than twice, and no 
person who has held the office of President or acted as President for more than two 
years of a term to which some other person was elected President shall be elected 
to the Office of the President more than once. But this Article shall not apply to any 
person holding the office of President when this Article was proposed by the Con-
gress, and shall not prevent any person who may be holding the office of President, 
or acting as President, during the term within which this Article becomes operative 
from holding the office of President or acting as President during the remainder of 
such term.

Section 2
[RATIFICATION WITHIN SEVEN YEARS]

This Article shall be inoperative unless it shall have been ratified as an amendment 
to the Constitution by the legislatures of three-fourths of the several states within seven 
years from the date of its submission to the States by the Congress.

AMENDMENT XXIII
[Proposed by Congress on June 21, 1960; declared ratified on March 29, 1961]

Section 1
[ELECTORAL COLLEGE VOTES FOR THE DISTRICT OF COLUMBIA]

The District constituting the seat of Government of the United States shall appoint 
in such manner as the Congress may direct:

A number of electors of President and Vice-President equal to the whole number 
of Senators and Representatives in Congress to which the District would be entitled if it 
were a State, but in no event more than the least populous State; they shall be in addition 
to those appointed by the States, but they shall be considered, for the purposes of the 
election of President and Vice-President, to be electors appointed by a State; and they 
shall meet in the District and perform such duties as provided by the twelfth article of 
amendment.

Section 2
[POWER TO ENFORCE THIS ARTICLE]

The Congress shall have power to enforce this article by appropriate legislation.
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AMENDMENT XXIV
[Proposed by Congress on August 27, 1963; declared ratified on January 23, 1964]

Section 1
[ANTI-POLL TAX]

The right of citizens of the United States to vote in any primary or other election for 
President or Vice-President, for electors for President or Vice-President, or for Senator 
or Representative of Congress, shall not be denied or abridged by the United States or 
any State by reasons of failure to pay any poll tax or other tax.

Section 2
[POWER TO ENFORCE THIS ARTICLE]

The Congress shall have power to enforce this article by appropriate legislation.

AMENDMENT XXV
[Proposed by Congress on July 7, 1965; declared ratified on February 10, 1967]

Section 1
[VICE-PRESIDENT TO BECOME PRESIDENT]

In case of the removal of the President from office or his death or resignation, the 
Vice-President shall become President.

Section 2
[CHOICE OF A NEW VICE-PRESIDENT]

Whenever there is a vacancy in the office of the Vice-President, the President shall 
nominate a Vice-President who shall take the office upon confirmation by a majority 
vote of both houses of Congress.

Section 3
[PRESIDENT MAY DECLARE OWN DISABILITY]

Whenever the President transmits to the President pro tempore of the Senate and 
the Speaker of the House of Representatives his written declaration that he is unable to 
discharge the powers and duties of his office, and until he transmits to them a written 
declaration to the contrary, such powers and duties shall be discharged by the Vice- 
President as Acting President.

Section 4
[ALTERNATE PROCEDURES TO DECLARE AND TO END PRESIDENTIAL DISABILITY]

Whenever the Vice-President and a majority of either the principal officers of the 
executive departments, or of such other body as Congress may by law provide, transmit 
to the President pro tempore of the Senate and the Speaker of the House of Representa-
tives their written declaration that the President is unable to discharge the powers and 
duties of his office, the Vice-President shall immediately assume the powers and duties 
of the office as Acting President.

Thereafter, when the President transmits to the President pro tempore of the 
Senate and the Speaker of the House of Representatives his written declaration that 
no inability exists, he shall resume the powers and duties of his office unless the Vice- 
President and a majority of either the principal officers of the executive departments, 
or of such other body as Congress may by law provide, transmit within four days to the 
President pro tempore of the Senate and the Speaker of the House of Representatives 
their written declaration that the President is unable to discharge the powers and duties 
of his office. Thereupon Congress shall decide the issue, assembling within 48 hours for 
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that purpose if not in session. If the Congress, within 21 days after receipt of the latter 
written declaration, or, if Congress is not in session, within 21 days after Congress is 
required to assemble, determines by two-thirds vote of both houses that the President is 
unable to discharge the powers and duties of his office, the Vice-President shall continue 
to discharge the same as Acting President; otherwise, the President shall resume the 
powers and duties of his office.

AMENDMENT XXVI
[Proposed by Congress on March 23, 1971; declared ratified on June 30, 1971]

Section 1
[EIGHTEEN-YEAR-OLD VOTE]

The right of citizens of the United States, who are eighteen years of age or older, to 
vote shall not be denied or abridged by the United States or by any State on account of 
age.

Section 2
[POWER TO ENFORCE THIS ARTICLE]

The Congress shall have power to enforce this article by appropriate legislation.

AMENDMENT XXVII
[Proposed by Congress on September 25, 1789; ratified on May 7, 1992]

No law varying the compensation for the services of the Senators and Representa-
tives shall take effect until an election of Representatives shall have intervened.
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FEDERALIST PAPERS
NO. 10: MADISON
Among the numerous advantages promised by a well-constructed Union, none deserves 
to be more accurately developed than its tendency to break and control the violence of 
faction. The friend of popular governments never finds himself so much alarmed for 
their character and fate as when he contemplates their propensity to this dangerous 
vice. He will not fail, therefore, to set a due value on any plan which, without violat-
ing the principles to which he is attached, provides a proper cure for it. The instability, 
injustice, and confusion introduced into the public councils have, in truth, been the mor-
tal diseases under which popular governments have everywhere perished, as they con-
tinue to be the favorite and fruitful topics from which the adversaries to liberty derive 
their most specious declamations. The valuable improvements made by the American 
constitutions on the popular models, both ancient and modern, cannot certainly be too 
much admired; but it would be an unwarrantable partiality to contend that they have as 
effectually obviated the danger on this side, as was wished and expected. Complaints are 
everywhere heard from our most considerate and virtuous citizens, equally the friends 
of public and private faith and of public and personal liberty, that our governments are 
too unstable, that the public good is disregarded in the conflicts of rival parties, and that 
measures are too often decided, not according to the rules of justice and the rights of the 
minor party, but by the superior force of an interested and overbearing majority. How-
ever anxiously we may wish that these complaints had no foundation, the evidence of 
known facts will not permit us to deny that they are in some degree true. It will be found, 
indeed, on a candid review of our situation, that some of the distresses under which 
we labor have been erroneously charged on the operation of our governments; but it 
will be found, at the same time, that other causes will not alone account for many of 
our heaviest misfortunes; and, particularly, for that prevailing and increasing distrust of 
public engagements and alarm for private rights which are echoed from one end of the 
continent to the other. These must be chiefly, if not wholly, effects of the unsteadiness 
and injustice with which a factious spirit has tainted our public administration.

By a faction I understand a number of citizens, whether amounting to a majority 
or minority of the whole, who are united and actuated by some common impulse of 
passion, or of interest, adverse to the rights of other citizens, or to the permanent and 
aggregate interests of the community.

There are two methods of curing the mischiefs of faction: the one, by removing its 
causes; the other, by controlling its effects.

There are again two methods of removing the causes of faction: the one, by destroy-
ing the liberty which is essential to its existence; the other, by giving to every citizen the 
same opinions, the same passions, and the same interests.

It could never be more truly said than of the first remedy that it was worse than 
the disease. Liberty is to faction what air is to fire, an aliment without which it instantly 
expires. But it could not be a less folly to abolish liberty, which is essential to political 
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life, because it nourishes faction than it would be to wish the annihilation of air, which is 
essential to animal life, because it imparts to fire its destructive agency.

The second expedient is as impracticable as the first would be unwise. As long as 
the reason of man continues fallible, and he is at liberty to exercise it, different opinions 
will be formed. As long as the connection subsists between his reason and his self-love, 
his opinions and his passions will have a reciprocal influence on each other; and the 
former will be objects to which the latter will attach themselves. The diversity in the 
faculties of men, from which the rights of property originate, is not less an insuperable 
obstacle to a uniformity of interests. The protection of these faculties is the first object 
of government. From the protection of different and unequal faculties of acquiring prop-
erty, the possession of different degrees and kinds of property immediately results; and 
from the influence of these on the sentiments and views of the respective proprietors 
ensues a division of the society into different interests and parties.

The latent causes of faction are thus sown in the nature of man; and we see them 
everywhere brought into different degrees of activity, according to the different circum-
stances of civil society. A zeal for different opinions concerning religion, concerning 
government, and many other points, as well of speculation as of practice; an attachment 
to different leaders ambitiously contending for pre-eminence and power; or to persons 
of other descriptions whose fortunes have been interesting to the human passions, have, 
in turn, divided mankind into parties, inflamed them with mutual animosity, and ren-
dered them much more disposed to vex and oppress each other than to co-operate for 
their common good. So strong is this propensity of mankind to fall into mutual animosi-
ties that where no substantial occasion presents itself the most frivolous and fanciful 
distinctions have been sufficient to kindle their unfriendly passions and excite their 
most violent conflicts. But the most common and durable source of factions has been 
the various and unequal distribution of property. Those who hold and those who are 
without property have ever formed distinct interests in society. Those who are creditors, 
and those who are debtors, fall under a like discrimination. A landed interest, a manu-
facturing interest, a mercantile interest, a moneyed interest, with many lesser interests, 
grow up of necessity in civilized nations, and divide them into different classes, actuated 
by different sentiments and views. The regulation of these various and interfering inter-
ests forms the principal task of modern legislation and involves the spirit of party and 
faction in the necessary and ordinary operations of government.

No man is allowed to be judge in his own cause, because his interest would cer-
tainly bias his judgment and, not improbably, corrupt his integrity. With equal, nay with 
greater reason, a body of men are unfit to be both judges and parties at the same time; 
yet what are many of the most important acts of legislation but so many judicial deter-
minations, not indeed concerning the rights of single persons, but concerning the rights 
of large bodies of citizens? And what are the different classes of legislators but advocates 
and parties to the causes which they determine? Is a law proposed concerning private 
debts? It is a question to which the creditors are parties on one side and the debtors on 
the other. Justice ought to hold the balance between them. Yet the parties are, and must 
be, themselves the judges; and the most numerous party, or in other words, the most 
powerful faction must be expected to prevail. Shall domestic manufacturers be encour-
aged, and in what degree, by restrictions on foreign manufacturers? are questions which 
would be differently decided by the landed and the manufacturing classes, and probably 
by neither with a sole regard to justice and the public good. The apportionment of taxes 
on the various descriptions of property is an act which seems to require the most exact 
impartiality; yet there is, perhaps, no legislative act in which greater opportunity and 
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temptation are given to a predominant party to trample on the rules of justice. Every 
shilling with which they overburden the inferior number is a shilling saved to their own 
pockets.

It is in vain to say that enlightened statesmen will be able to adjust these clash-
ing interests and render them all subservient to the public good. Enlightened statesmen 
will not always be at the helm. Nor, in many cases, can such an adjustment be made at 
all without taking into view indirect and remote considerations, which will rarely pre-
vail over the immediate interest which one party may find in disregarding the rights of 
another or the good of the whole.

The inference to which we are brought is that the causes of faction cannot be 
removed and that relief is only to be sought in the means of controlling its effects.

If a faction consists of less than a majority, relief is supplied by the republican prin-
ciple, which enables the majority to defeat its sinister views by regular vote. It may clog 
the administration, it may convulse the society; but it will be unable to execute and mask 
its violence under the forms of the Constitution. When a majority is included in a fac-
tion, the form of popular government, on the other hand, enables it to sacrifice to its 
ruling passion or interest both the public good and the rights of other citizens. To secure 
the public good and private rights against the danger of such a faction, and at the same 
time to preserve the spirit and the form of popular government, is then the great object 
to which our inquiries are directed. Let me add that it is the great desideratum by which 
alone this form of government can be rescued from the opprobrium under which it has 
so long labored and be recommended to the esteem and adoption of mankind.

By what means is this object attainable? Evidently by one of two only. Either the 
existence of the same passion or interest in a majority at the same time must be pre-
vented, or the majority, having such coexistent passion or interest, must be rendered, 
by their number and local situation, unable to concert and carry into effect schemes of 
oppression. If the impulse and the opportunity be suffered to coincide, we well know 
that neither moral nor religious motives can be relied on as an adequate control. They 
are not found to be such on the injustice and violence of individuals, and lose their  
efficacy in proportion to the number combined together, that is, in proportion as their 
efficacy becomes needful.

From this view of the subject it may be concluded that a pure democracy, by which I 
mean a society consisting of a small number of citizens, who assemble and administer the 
government in person, can admit of no cure for the mischiefs of faction. A common passion 
or interest will, in almost every case, be felt by a majority of the whole; a communication 
and concert results from the form of government itself; and there is nothing to check the 
inducements to sacrifice the weaker party or an obnoxious individual. Hence it is that such 
democracies have ever been spectacles of turbulence and contention; have ever been found 
incompatible with personal security or the rights of property; and have in general been as 
short in their lives as they have been violent in their deaths. Theoretic politicians, who have 
patronized this species of government, have erroneously supposed that by reducing man-
kind to a perfect equality in their political rights, they would at the same time be perfectly 
equalized and assimilated in their possessions, their opinions, and their passions.

A republic, by which I mean a government in which the scheme of representation 
takes place, opens a different prospect and promises the cure for which we are seeking. 
Let us examine the points in which it varies from pure democracy, and we shall compre-
hend both the nature of the cure and the efficacy which it must derive from the Union.

The two great points of difference between a democracy and a republic are: first, 
the delegation of the government, in the latter, to a small number of citizens elected by 
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the rest; secondly, the greater number of citizens and greater sphere of country over 
which the latter may be extended.

The effect of the first difference is, on the one hand, to refine and enlarge the public 
views by passing them through the medium of a chosen body of citizens, whose wisdom 
may best discern the true interest of their country and whose patriotism and love of jus-
tice will be least likely to sacrifice it to temporary or partial considerations. Under such 
a regulation it may well happen that the public voice, pronounced by the representatives 
of the people, will be more consonant to the public good than if pronounced by the peo-
ple themselves, convened for the purpose. On the other hand, the effect may be inverted. 
Men of factious tempers, of local prejudices, or of sinister designs, may, by intrigue, by 
corruption, or by other means, first obtain the suffrages, and then betray the interests 
of the people. The question resulting is, whether small or extensive republics are most 
favorable to the election of proper guardians of the public weal; and it is clearly decided 
in favor of the latter by two obvious considerations.

In the first place it is to be remarked that however small the republic may be the 
representatives must be raised to a certain number in order to guard against the cabals of 
a few; and that however large it may be they must be limited to a certain number in order 
to guard against the confusion of a multitude. Hence, the number of representatives in 
the two cases not being in proportion to that of the constituents, and being proportion-
ally greatest in the small republic, it follows that if the proportion of fit characters be not 
less in the large than in the small republic, the former will present a greater option, and 
consequently a greater probability of a fit choice.

In the next place, as each representative will be chosen by a greater number of citi-
zens in the large than in the small republic, it will be more difficult for unworthy candi-
dates to practise with success the vicious arts by which elections are too often carried; 
and the suffrages of the people being more free, will be more likely to center on men 
who possess the most attractive merit and the most diffusive and established characters.

It must be confessed that in this, as in most other cases, there is a mean, on both 
sides of which inconveniencies will be found to lie. By enlarging too much the number of 
electors, you render the representative too little acquainted with all their local circum-
stances and lesser interests; as by reducing it too much, you render him unduly attached 
to these, and too little fit to comprehend and pursue great and national objects. The 
federal Constitution forms a happy combination in this respect; the great and aggregate 
interests being referred to the national, the local and particular to the State legislatures.

The other point of difference is the greater number of citizens and extent of terri-
tory which may be brought within the compass of republican than of democratic gov-
ernment; and it is this circumstance principally which renders factious combinations 
less to be dreaded in the former than in the latter. The smaller the society, the fewer 
probably will be the distinct parties and interests composing it; the fewer the distinct 
parties and interests, the more frequently will a majority be found of the same party; 
and the smaller the number of individuals composing a majority, and the smaller the 
compass within which they are placed, the more easily will they concert and execute 
their plans of oppression. Extend the sphere and you take in a greater variety of parties 
and interests; you make it less probable that a majority of the whole will have a common 
motive to invade the rights of other citizens; or if such a common motive exists, it will 
be more difficult for all who feel it to discover their own strength and to act in unison 
with each other. Besides other impediments, it may be remarked that, where there is a 
consciousness of unjust or dishonorable purposes, communication is always checked by 
distrust in proportion to the number whose concurrence is necessary.
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Hence, it clearly appears that the same advantage which a republic has over 
a democracy in controlling the effects of faction is enjoyed by a large over a small  
republic—is enjoyed by the Union over the States composing it. Does this advantage  
consist in the substitution of representatives whose enlightened views and virtuous  
sentiments render them superior to local prejudices and to schemes of injustice? It 
will not be denied that the representation of the Union will be most likely to possess 
these requisite endowments. Does it consist in the greater security afforded by a greater  
variety of parties, against the event of any one party being able to outnumber and oppress 
the rest? In an equal degree does the increased variety of parties comprised within the 
Union increase this security? Does it, in fine, consist in the greater obstacles opposed to 
the concert and accomplishment of the secret wishes of an unjust and interested major-
ity? Here again the extent of the Union gives it the most palpable advantage.

The influence of factious leaders may kindle a flame within their particular States 
but will be unable to spread a general conflagration through the other States. A religious 
sect may degenerate into a political faction in a part of the Confederacy; but the variety 
of sects dispersed over the entire face of it must secure the national councils against 
any danger from that source. A rage for paper money, for an abolition of debts, for an 
equal division of property, or for any other improper or wicked project, will be less apt 
to pervade the whole body of the Union than a particular member of it, in the same 
proportion as such a malady is more likely to taint a particular county or district than 
an entire State.

In the extent and proper structure of the Union, therefore, we behold a republican 
remedy for the diseases most incident to republican government. And according to the 
degree of pleasure and pride we feel in being republicans ought to be our zeal in cheri-
shing the spirit and supporting the character of federalist.

Publius

NO. 51: MADISON
To what expedient, then, shall we finally resort, for maintaining in practice the neces-
sary partition of power among the several departments as laid down in the Constitution? 
The only answer that can be given is that as all these exterior provisions are found to 
be inadequate the defect must be supplied, by so contriving the interior structure of the 
government as that its several constituent parts may, by their mutual relations, be the 
means of keeping each other in their proper places. Without presuming to undertake a 
full development of this important idea I will hazard a few general observations which 
may perhaps place it in a clearer light, and enable us to form a more correct judgment of 
the principles and structure of the government planned by the convention.

In order to lay a due foundation for that separate and distinct exercise of the dif-
ferent powers of government, which to a certain extent is admitted on all hands to be 
essential to the preservation of liberty, it is evident that each department should have 
a will of its own; and consequently should be so constituted that the members of each 
should have as little agency as possible in the appointment of the members of the others. 
Were this principle rigorously adhered to, it would require that all the appointments 
for the supreme executive, legislative, and judiciary magistracies should be drawn from 
the same fountain of authority, the people, through channels having no communication 
whatever with one another. Perhaps such a plan of constructing the several departments 
would be less difficult in practice than it may in contemplation appear. Some difficulties, 
however, and some additional expense would attend the execution of it. Some devia-
tions, therefore, from the principle must be admitted. In the constitution of the judiciary 
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department in particular, it might be inexpedient to insist rigorously on the principle:  
first, because peculiar qualifications being essential in the members, the primary  
consideration ought to be to select that mode of choice which best secures these  
qualifications; second, because the permanent tenure by which the appointments are 
held in that department must soon destroy all sense of dependence on the authority 
conferring them.

It is equally evident that the members of each department should be as little depen-
dent as possible on those of the others for the emoluments annexed to their offices. Were 
the executive magistrate, or the judges, not independent of the legislature in this partic-
ular, their independence in every other would be merely nominal.

But the great security against a gradual concentration of the several powers in the 
same department consists in giving to those who administer each department the nece-
ssary constitutional means and personal motives to resist encroachments of the others. 
The provision for defense must in this, as in all other cases, be made commensurate 
to the danger of attack. Ambition must be made to counteract ambition. The inter-
est of the man must be connected with the constitutional rights of the place. It may 
be a reflection on human nature that such devices should be necessary to control the 
abuses of government. But what is government itself but the greatest of all reflections 
on human nature? If men were angels, no government would be necessary. If angels 
were to govern men, neither external nor internal controls on government would be 
necessary. In framing a government which is to be administered by men over men, the  
great difficulty lies in this: you must first enable the government to control the governed; 
and in the next place oblige it to control itself. A dependence on the people is, no doubt, 
the primary control on the government; but experience has taught mankind the neces-
sity of auxiliary precautions.

This policy of supplying, by opposite and rival interests, the defect of better motives, 
might be traced through the whole system of human affairs, private as well as public. We 
see it particularly displayed in all the subordinate distributions of power, where the con-
stant aim is to divide and arrange the several offices in such a manner as that each may 
be a check on the other—that the private interest of every individual may be a sentinel 
over the public rights. These inventions of prudence cannot be less requisite in the dis-
tribution of the supreme powers of the State.

But it is not possible to give to each department an equal power of self-defense. In 
republican government, the legislative authority necessarily predominates. The rem-
edy for this inconveniency is to divide the legislature into different branches; and to 
render them, by different modes of election and different principles of action, as little 
connected with each other as the nature of their common functions and their com-
mon dependence on the society will admit. It may even be necessary to guard against 
dangerous encroachments by still further precautions. As the weight of the legislative 
authority requires that it should be thus divided, the weakness of the executive may 
require, on the other hand, that it should be fortified. An absolute negative on the 
legislature appears, at first view, to be the natural defense with which the executive 
magistrate should be armed. But perhaps it would be neither altogether safe nor alone 
sufficient. On ordinary occasions it might not be exerted with the requisite firmness, 
and on extraordinary occasions it might be perfidiously abused. May not this defect 
of an absolute negative be supplied by some qualified connection between this weaker 
branch of the stronger department, by which the latter may be led to support the con-
stitutional rights of the former, without being too much detached from the rights of 
its own department?
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If the principles on which these observations are founded be just, as I persuade 
myself they are, and they be applied as a criterion to the several State constitutions, and 
to the federal Constitution, it will be found that if the latter does not perfectly corre-
spond with them, the former are infinitely less able to bear such a test.

There are, moreover, two considerations particularly applicable to the federal sys-
tem of America, which place that system in a very interesting point of view.

First. In a single republic, all the power surrendered by the people is submitted to 
the administration of a single government; and the usurpations are guarded against by 
a division of the government into distinct and separate departments. In the compound 
republic of America, the power surrendered by the people is first divided between two 
distinct governments, and then the portion allotted to each subdivided among distinct 
and separate departments. Hence a double security arises to the rights of the people. 
The different governments will control each other, at the same time that each will be 
controlled by itself.

Second. It is of great importance in a republic not only to guard the soci-
ety against the oppression of its rulers, but to guard one part of the society against 
the injustice of the other part. Different interests necessarily exist in different 
classes of citizens. If a majority be united by a common interest, the rights of the 
minority will be insecure. There are but two methods of providing against this 
evil: the one by creating a will in the community independent of the majority— 
that is, of the society itself; the other, by comprehending in the society so many sepa-
rate descriptions of citizens as will render an unjust combination of a majority of the 
whole very improbable, if not impracticable. The first method prevails in all govern-
ments possessing an hereditary or self-appointed authority. This, at best, is but a pre-
carious security; because a power independent of the society may as well espouse the 
unjust views of the major as the rightful interests of the minor party, and may possibly 
be turned against both parties. The second method will be exemplified in the federal 
republic of the United States. Whilst all authority in it will be derived from and depen-
dent on the society, the society itself will be broken into so many parts, interests and 
classes of citizens, that the rights of individuals, or of the minority, will be in little danger 
from interested combinations of the majority. In a free government the security for civil 
rights must be the same as that for religious rights. It consists in the one case in the mul-
tiplicity of interests, and in the other in the multiplicity of sects. The degree of security 
in both cases will depend on the number of interests and sects; and this may be pre-
sumed to depend on the extent of country and number of people comprehended under 
the same government. This view of the subject must particularly recommend a proper 
federal system to all the sincere and considerate friends of republican government, since 
it shows that in exact proportion as the territory of the Union may be formed into more 
circumscribed Confederacies, or States, oppressive combinations of a majority will be 
facilitated; the best security, under the republican forms, for the rights of every class of 
citizen, will be diminished; and consequently the stability and independence of some 
member of the government, the only other security, must be proportionally increased. 
Justice is the end of government. It is the end of civil society. It ever has been and ever 
will be pursued until it be obtained, or until liberty be lost in the pursuit. In a society 
under the forms of which the stronger faction can readily unite and oppress the weaker, 
anarchy may as truly be said to reign as in a state of nature, where the weaker individ-
ual is not secured against the violence of the stronger; and as, in the latter state, even 
the stronger individuals are prompted, by the uncertainty of their condition, to submit 
to a government which may protect the weak as well as themselves; so, in the former 
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state, will the more powerful factions or parties be gradually induced, by a like motive, 
to wish for a government which will protect all parties, the weaker as well as the more 
powerful. It can be little doubted that if the State of Rhode Island was separated from 
the Confederacy and left to itself, the insecurity of rights under the popular form of gov-
ernment within such narrow limits would be displayed by such reiterated oppressions 
of factious majorities that some power altogether independent of the people would soon 
be called for by the voice of the very factions whose misrule had proved the necessity of 
it. In the extended republic of the United States, and among the great variety of interests, 
parties, and sects which it embraces, a coalition of a majority of the whole society could 
seldom take place on any other principles than those of justice and the general good; 
whilst there being thus less danger to a minor from the will of a major party, there must 
be less pretext, also, to provide for the security of the former, by introducing into the 
government a will not dependent on the latter, or, in other words, a will independent of 
the society itself. It is no less certain than it is important, notwithstanding the contrary 
opinions which have been entertained, that the larger the society, provided it lie within 
a practicable sphere, the more duly capable it will be of self-government. And happily 
for the republican cause, the practicable sphere may be carried to a very great extent by 
a judicious modification and mixture of the federal principle.

Publius
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administrative legislation Rules made by regulatory 
agencies that have the force of law.

affirmative action A policy or program designed 
to correct historical injustices committed against 
specific groups by making special efforts to  
provide members of these groups with access to 
educational and employment opportunities.

agency representation The type of representa-
tion in which representatives are held accountable 
to their constituents if they fail to represent them 
properly. That is, constituents have the power to 
hire and fire their representatives. Compare  
descriptive representation.

agenda-setting effect The power of the media  
to focus public attention on particular issues.

amicus curiae “Friend of the court,” an individual 
or group that is not a party to a lawsuit but has a 
strong interest in influencing the outcome.

Antifederalists Those who favored strong state 
governments and a weak national government and 
who were opponents of the constitution proposed 
at the Constitutional Convention of 1787. Compare 
Federalists.

antitrust policy Governmental regulation of large 
businesses that have established monopolies.

appeasement The effort to avoid war by giving in 
to the demands of a hostile power.

appellate court See court of appeals.

Articles of Confederation and Perpetual Union The 
United States’ first written constitution. Adopted by 
the Continental Congress in 1777, the Articles were 
the formal basis for America’s national government 
until 1789, when they were superseded by the  
Constitution.

Australian ballot An electoral format that presents 
the names of all the candidates for any given office 
on the same ballot.

authoritarian government A system of rule in 
which the government’s power is not limited by  
law, though it may be restrained by other social 
institutions. Compare constitutional government 
and totalitarian government.

autocracy A form of government in which a single 
individual rules. Compare democracy and oligarchy.

bicameral legislature A legislative body composed 
of two chambers, or houses.

bilateral treaty A treaty made between two 
nations.

Bill of Rights The first 10 amendments to the U.S. 
Constitution, adopted in 1791. The Bill of Rights 
ensures certain rights and liberties to the people.

brief A written document in which an attorney 
explains—using case precedents—why a court 
should rule in favor of his or her client.

budget deficit The amount by which government 
spending exceeds government revenue in a  
fiscal year.

bureaucracy The complex structure of offices, 
tasks, rules, and principles of organization that 
large institutions use to coordinate the work of  
their personnel.

bureaucratic drift The tendency of bureaucracies 
to implement laws in ways that tilt toward the 
bureaucrats’ policy preferences and possibly away 
from the intentions of the elected officials who 
created the laws.

Cabinet The heads of the major departments of the 
federal government.

casework Efforts by members of Congress to  
gain the trust and support of constituents by 
providing personal services. One important type of 
casework is helping constituents to obtain favorable 
treatment from the federal bureaucracy.

  G1
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categorical grants-in-aid Funds given to states and 
localities by Congress that are earmarked by law 
for specific policy categories, such as education or 
crime prevention.

caucus A meeting of a political or legislative 
group, normally closed to nonmembers, to select 
candidates, plan strategy, or make decisions about 
legislative matters.

checks and balances The ways in which each 
branch of government is able to influence the  
activities of the other branches.

chief justice The justice on the Supreme Court who 
presides over the Court’s public sessions.

civil law Cases involving disputes among individuals  
or between the government and individuals that do 
not involve criminal penalties. Compare criminal law 
and public law.

civil liberties The protections of citizens from 
improper governmental action. Compare civil rights.

civil rights The rules that government must  
follow in the treatment of individuals, especially 
concerning participation in political and social life. 
Compare civil liberties.

class-action suit A lawsuit in which a large number 
of persons with common interests join together 
under a representative party to bring or defend  
a lawsuit.

clientele agency A department or bureau of  
government whose mission is to promote, serve,  
or represent a particular interest. Compare  
regulatory agency.

closed primary A primary election in which only 
those voters who have registered their affiliation 
with the party by a specified time before the  
election can participate. Compare open primary.

closed rule The provision by the House Rules  
Committee that restricts the introduction of  
amendments during debate. Compare open rule.

cloture A procedure by which three-fifths of the 
members of the Senate can set a time limit on 
debate over a given bill.

Cold War The period of struggle between the 
United States and the Soviet Union, occurring from 
the late 1940s to about 1990.

collective good See public good.

comity clause Article IV, Section 2, of the  
Constitution, which prohibits states from enacting 

laws that treat the citizens of other states in a  
discriminatory manner.

commander in chief The president’s role as  
commander of the national military and of the state 
National Guard units (when they are called into 
service).

commerce clause The clause, found in Article I, 
Section 8, of the Constitution, that delegates to 
Congress the power “to regulate Commerce with 
foreign Nations, and among the several States and 
with the Indian Tribes.”

concurrence An opinion agreeing with the decision 
of the majority in a Supreme Court case but with 
a rationale different from the one provided in the 
majority opinion. Compare dissenting opinion.

concurrent powers Authority possessed by both 
state and national governments, such as the power 
to levy taxes.

conference committee A joint committee created 
to work out a compromise between House and 
Senate versions of a bill.

Connecticut Compromise See Great Compromise.

conservative A person who generally believes  
that social institutions (such as churches and  
corporations) and the free market solve problems 
better than governments do, that a large and  
powerful government poses a threat to citizens’ 
freedom, and that the appropriate role of  
government is to uphold traditional values.  
Compare liberal.

constituency The citizens who reside in the district 
from which an official is elected.

constitutional government A system of rule that 
establishes specific limits on the powers of the  
government. Compare authoritarian government 
and totalitarian government.

containment A policy designed to limit the political 
and military expansion of a hostile power.

contracting power The power of government to set 
conditions on companies seeking to sell goods or 
services to government agencies.

contributory program A social program financed 
in whole or in part by taxation or other mandatory 
contributions by its present or future recipients. The 
most important example is Social Security, which is 
financed by a payroll tax. Compare noncontributory 

program.

cooperative federalism The system of government 
that has prevailed in the United States since the 
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New Deal era (beginning in the 1930s), in which 
grants-in-aid have been used strategically to 
encourage states and localities to pursue nationally 
defined goals. Also called intergovernmental  

cooperation. Compare dual federalism.

court of appeals A court that hears the appeals of 
lower court decisions. Also called appellate court. 
Compare trial court and supreme court.

criminal law Cases arising out of actions that  
allegedly violate laws protecting the health, safety, 
and morals of the community. Compare civil law 
and public law.

de facto segregation Racial segregation that is  
not a direct result of law or governmental policy  
but a reflection of residential patterns, income  
distributions, or other social factors. Compare  
de jure segregation.

de jure segregation Racial segregation that is  
a direct result of law or official policy. Compare  
de facto segregation.

delegated powers Constitutional powers that are 
assigned to one branch of the government but 
exercised by another branch with the permission  
of the first. Compare expressed powers and  
inherent powers.

delegates Legislators who vote according to the 
preferences of their constituents. Compare trustees.

democracy A system of rule that permits citizens 
to play a significant part in government, usually 
through the selection of key public officials.  
Compare autocracy and oligarchy.

deregulation The policy of reducing the number of 
rules issued by federal regulatory agencies.

descriptive representation The type of represen-
tation in which representatives are trusted to make 
decisions on their constituents’ behalf because they 
share the religious, gender, philosophical, or ethnic 
identities of their constituents. Compare agency 

representation.

deterrence The development and maintenance of 
military strength as a means of discouraging attack.

devolution The policy of delegating a program or 
passing it down from one level of government to a 
lower level, such as from the national government 
to state and local governments.

diplomacy The representation of a government to 
other foreign governments.

discretionary spending Federal spending on 
programs that are controlled through the regular 
budget process. Compare mandatory spending.

dissenting opinion A decision written by a justice 
who voted with the minority opinion in a particular 
case, in which the justice fully explains the  
reasoning behind his or her opinion. Compare  
concurrence.

divided government The condition in American 
government in which one party controls the  
presidency, while the opposing party controls one 
or both houses of Congress.

dual federalism The system of government that 
prevailed in the United States from 1789 to 1937, 
in which most fundamental governmental powers 
were shared between the federal and state  
governments, with the states exercising the most 
important powers. Compare cooperative federalism.

due process The requirement that citizens be 
treated according to the law and be provided  
adequate protection for individual rights.

earned income tax credit (EITC) A tax benefit that 
is designed to supplement the earnings of lower- 
income workers. The EITC lowers the total taxes the 
worker must pay—providing a cash refund on most 
recipients’ tax returns.

economic policy A governmental policy aimed at 
improving economic performance and outcomes.

EITC See earned income tax credit.

elastic clause See necessary and proper clause.

Electoral College An institution established by 
the Constitution for the election of the president 
and vice president of the United States. Every 
four years, voters in each state and the District of 
Columbia elect electors who, in turn, cast votes for 
the president and vice president. The candidate 
receiving a majority of the electoral vote for  
president or vice president is elected.

eminent domain The right of the government  
to take private property for public use, with  
reasonable compensation awarded to the owner.

entitlement program A social program that  
guarantees benefits to a category of people defined 
by law.

equal protection clause The provision of the 
Fourteenth Amendment guaranteeing citizens 
the “equal protection of the laws.” This clause has 
served as the basis for the civil rights of African 
Americans, women, and other groups.
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equal time rule An FCC requirement that  
broadcasters provide candidates for the same  
political office an equal opportunity to  
communicate their messages to the public.

establishment clause The First Amendment clause 
that says, “Congress shall make no law respecting 
an establishment of religion.” 

exclusionary rule The requirement that courts 
exclude evidence obtained in violation of the 
Fourth Amendment.

executive agreement An agreement between the 
president and another country that has the force of 
a treaty but does not require the Senate’s “advice 
and consent.”

executive order A rule or regulation issued by the 
president that has the effect of law.

executive privilege The claim that confidential 
communications between a president and close 
advisers should not be revealed without the  
consent of the president.

expressed powers Powers that the Constitution 
explicitly grants to the federal government.  
Compare delegated powers and inherent powers.

Fed See Federal Reserve System.

federal funds rate The interest rate on loans 
between banks; the Federal Reserve Board uses  
its powers to influence this rate.

Federal Reserve System (Fed) The system of  
12 Federal Reserve banks that facilitates exchanges 
of cash, checks, and credit; regulates member 
banks; and uses monetary policy to fight inflation 
and deflation in the United States.

federalism The system of government in which a 
constitution divides power between a central  
government and regional governments.

Federalists Those who favored a strong national 
government and supported the constitution  
proposed at the Constitutional Convention of  
1787. Compare Antifederalists.

fighting words Speech that directly incites damaging  
conduct.

filibuster A tactic in which members of the Senate 
prevent action on legislation they oppose by  
continuously holding the floor and speaking until 
the majority abandons the legislation. Once given 
the floor, senators have unlimited time to speak, 
and a cloture vote by three-fifths of the Senate is 
required to end a filibuster.

fiscal policy Regulation of the economy through 
taxing and spending powers.

formula grants Grants-in-aid for which a formula 
is used to determine the amount of federal funds 
a state or local government will receive. Compare 
project grants.

framing The influence of the media over how 
events and issues are interpreted.

free exercise clause The First Amendment clause 
that protects the right of citizens to believe and 
practice whatever religion they choose.

free riding Enjoying the benefits of some good or 
action while letting others bear the costs.

full faith and credit clause The provision in Article 
IV, Section 1, of the Constitution, requiring that each 
state normally honor the governmental actions and 
judicial decisions that take place in another state.

GDP See gross domestic product.

gender gap A distinctive pattern of voting  
behavior reflecting the differences in views 
between women and men.

gerrymandering The drawing of electoral  
districts in such a way as to give advantage to  
one political party.

going public Trying to influence public opinion  
for or against some proposed action by the  
government.

governance The process of governing, which 
involves making official decisions about a nation’s 
affairs and having the authority to put them  
into effect.

government The institutions through which a land 
and its people are ruled.

graduated tax See progressive tax.

grand jury A jury that determines whether  
sufficient evidence is available to justify a trial. 
Grand juries do not rule on the accused’s guilt or 
innocence.

grants-in-aid Funds given by Congress to state and 
local governments on the condition that they be 
used for a specific purpose.

grassroots lobbying Mobilizing an interest group’s 
membership to contact government officials in 
support of the group’s position.

Great Compromise An agreement reached at the 
Constitutional Convention of 1787 that gave each 
state an equal number of senators regardless of the 
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size of its population, but linked representation in 
the House of Representatives to population size. 
Also called Connecticut Compromise.

gross domestic product (GDP) The total value of 
goods and services produced within a country.

home rule The power delegated by a state to a 
local unit of government to manage its own affairs.

ICJ See International Court of Justice.

IMF See International Monetary Fund.

impeachment Charging a government official 
(president or other) with “Treason, Bribery, or other 
high Crimes and Misdemeanors,” and bringing that 
official before Congress to determine guilt.

implementation The development of rules, regula-
tions, and bureaucratic procedures to translate laws 
into action.

implied powers Powers derived from the necessary  
and proper clause (Article I, Section 8) of the 
Constitution. Such powers are not specifically 
expressed in the Constitution but are implied 
through the interpretation of delegated powers.

in-kind benefits Goods and services provided to 
eligible individuals and families by the federal  
government, as contrasted with cash benefits.

incumbent A current office holder.

inflation A consistent increase in the general level 
of prices.

inherent powers Powers claimed by a president 
that are not expressed in the Constitution but are 
said to stem from “the rights, duties and obligations 
of the presidency.” Compare delegated powers and 
expressed powers.

initiative A process by which citizens may petition 
to place a policy proposal on the ballot for public 
vote. Compare referendum.

institutions A set of formal rules and procedures, 
often administered by a bureaucracy, that shapes 
politics and governance.

interest group An organized group of people that 
attempts to influence governmental policies. Also 
called lobby.

intergovernmental cooperation See cooperative 

federalism.

intermediate scrutiny The test used by the Supreme  
Court in gender discrimination cases, which places 
the burden of justifying a law or policy’s use mainly 
on the government. Compare strict scrutiny.

International Court of Justice (ICJ) The UN’s chief 
judicial agency, located in The Hague, Netherlands. 
The ICJ settles legal disputes submitted by UN 
member states.

International Monetary Fund (IMF) An institution, 
established in 1944, that provides loans and facili-
tates international monetary exchange.

isolationism The desire to avoid involvement in the 
affairs of other nations.

issue voting An individual’s tendency to base the 
decision of which candidate or party to vote for 
on the candidate’s or party’s position on specific 
issues.

judicial activism The judicial philosophy that  
the Court should see beyond the text of the  
Constitution or a statute to consider the broader 
societal implications of its decisions. Compare  
judicial restraint.

judicial restraint The judicial philosophy whose 
adherents refuse to go beyond the text of the 
Constitution in interpreting its meaning. Compare 
judicial activism.

judicial review The power of the courts to deter-
mine whether the actions of the president, Con-
gress, and state legislatures are consistent with  
the Constitution.

jurisdiction The types of cases over which a court 
has authority.

legislative initiative The president’s inherent power 
to bring a policy agenda before Congress.

legislative supremacy The preeminent position 
within the national government that the Constitution  
assigns to Congress.

Lemon test A rule, articulated in Lemon v. Kurtzman, 
that says governmental action with respect to 
religion is permissible if it is secular in purpose, 
does not lead to “excessive entanglement” of 
government with religion, and neither promotes 
nor inhibits the practice of religion. The Lemon test 
is generally used in relation to government aid to 
religious schools.

libel A written statement made in “reckless  
disregard of the truth” and considered damaging 
to a victim because it is “malicious, scandalous, and 
defamatory.” Compare slander.

liberal A person who generally believes that the 
government should play an active role in supporting 
social and political change, and generally supports 
a strong role for the government in the economy, 
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the provision of social services, and the protection 
of civil rights. Compare conservative.

line-item veto The power of the president to 
veto specific provisions (lines) of a bill passed by 
the legislature (declared unconstitutional by the 
Supreme Court in 1998).

lobby See interest group.

lobbying An attempt by a group to influence the 
policy process through persuasion of government 
officials.

logrolling Agreements among members of  
Congress to vote for one another’s bills.

majority leader The elected leader of the party 
holding a majority of the seats in the House of 
Representatives or in the Senate. In the House, the 
majority leader is subordinate in the party hierarchy 
to the Speaker. Compare minority leader.

majority party The party that holds the majority 
of seats in a legislative chamber, such as the U.S. 
House or Senate.

majority rule A type of electoral system in which, 
to win an office, a candidate must receive a majority 
(50 percent plus one) of all the votes cast in the 
relevant district. Compare plurality rule.

mandatory spending Federal spending that is 
made up of “uncontrollables,” budget items that 
cannot be controlled through the regular budget 
process. Compare discretionary spending.

means testing A procedure that determines  
eligibility for governmental public-assistance  
programs. A potential beneficiary must show need, 
as well as income and assets below a defined level.

Medicaid A federally financed, state-operated 
program for medical services to low-income people. 
Compare Medicare.

Medicare National health insurance for the elderly 
and the disabled. Compare Medicaid.

minority leader The elected leader of the party 
holding less than a majority of the seats in the 
House of Representatives or Senate. Compare 
majority leader.

Miranda rule The requirement, derived from the 
Supreme Court’s 1966 ruling in Miranda v. Arizona, 
that persons under arrest must be informed of their 
legal rights, including the right to counsel, before 
undergoing police interrogation.

monetary policy Regulation of the economy 
through manipulation of the supply of money, the 

price of money (interest rates), and the availability 
of credit.

money bill A bill concerned solely with taxation or 
government spending.

monopoly A situation in which a single firm domi-
nates a market, controlling the supply of a particular 
good or service; the absence of competition.

moot No longer requiring resolution by the courts, 
typically because the facts of the case have 
changed or been resolved by other means.

most favored nation status The status that a  
country bestows on a trading partner in which 
it offers that partner the lowest tariff rate that it 
offers any of its trading partners.

NAFTA See North American Free Trade Agreement.

national debt The accumulation of each year’s 
budget deficits or surpluses; the total amount owed 
by the U.S. government.

National Security Council (NSC) A presidential 
foreign policy advisory council made up of the 
president, the vice president, the secretary of state, 
the secretary of defense, and other officials invited 
by the president.

NATO See North Atlantic Treaty Organization.

necessary and proper clause The last paragraph of 
Article I, Section 8, which gives Congress the power 
to make all laws needed to exercise the powers 
listed in Section 8. Also called the elastic clause.

nomination The process by which political parties 
select their candidates for election to public office.

noncontributory program A social program that 
assists people on the basis of demonstrated need 
rather than contributions they have made. Also 
called public-assistance program. Compare  
contributory program.

non-state actor A group, other than a nation-state, 
that attempts to play a role in the international 
system.

North American Free Trade Agreement 
(NAFTA) An agreement by the United States, 
Canada, and Mexico to lower and eliminate tariffs 
among the three countries.

North Atlantic Treaty Organization (NATO) A 
treaty organization comprising the United States, 
Canada, and most of western Europe, formed in 
1949 to address the perceived threat from the 
Soviet Union.

NSC See National Security Council.
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oligarchy A form of government in which a small 
group of landowners, military officers, or wealthy 
merchants controls most of the governing  
decisions. Compare autocracy and democracy.

open-market operations The buying and selling of 
government securities (such as bonds) by the  
Federal Reserve System to help finance governmental  
operations and to reduce or increase the total 
amount of money circulating in the economy.

open primary A primary election in which voters 
can choose on the day of the primary which party’s 
primary to vote in. Compare closed primary.

open rule The provision by the House Rules  
Committee that permits floor debate and the  
addition of amendments to a bill. Compare  
closed rule.

opinion The written explanation of the Supreme 
Court’s decision in a particular case.

oral argument The stage in Supreme Court  
proceedings in which attorneys for both sides 
appear before the Court to present their positions 
and answer questions posed by the justices.

oversight The effort by Congress, through hear-
ings, investigations, and other techniques, to 
exercise control over the activities of executive 
agencies.

PAC See political action committee.

party activist A person who contributes time and 
energy beyond voting to support a party and its 
candidates.

party caucus or conference A nominally closed 
meeting to select candidates or leaders, plan 
strategy, or make decisions regarding legislative 
matters. Termed a caucus in the Democratic Party 
and a conference in the Republican Party.

party identification An individual’s attachment to 
a particular political party, which may be based on 
issues, ideology, past experience, upbringing, or a 
mixture of these elements.

party vote A roll-call vote in the House or Senate 
in which at least 50 percent of the members of one 
party take a particular position and are opposed 
by at least 50 percent of the members of the other 
party.

patronage Direct services and benefits that mem-
bers of Congress provide to their constituents, 
especially making partisan appointments to offices 
and conferring grants, licenses, or special favors to 
supporters.

pluralism The theory that all interests are and 
should be free to compete for influence in the  
government.

plurality rule A type of electoral system in which 
victory in an election goes to the individual who 
gets the most votes, but not necessarily a majority 
of the votes cast. Compare majority rule.

pocket veto A veto that occurs automatically when 
Congress adjourns during the 10 days a president 
has to approve a bill and the president has taken no 
action on it.

political action committee (PAC) A private group 
that raises and distributes funds for use in election 
campaigns.

political party An organized group that attempts 
to control the government by electing its members 
to office.

politics Conflict and cooperation over the leader-
ship, structure, and policies of government.

pork-barrel legislation Appropriations that  
members of Congress use to provide government 
funds for projects benefiting their home district  
or state.

PR See proportional representation.

precedents Past cases whose principles are used 
by judges as the bases for their decisions in present 
cases.

preemption The willingness to strike first in order 
to prevent an enemy attack.

preventive war The policy of striking first when a 
nation fears that a foreign power is contemplating 
hostile action.

priming The use of media coverage to make the 
public take a particular view of an event or a public 
figure.

principal-agent relationship The relationship 
between a principal (such as a citizen) and an agent 
(such as an elected official), in which the agent is 
expected to act on the principal’s behalf.

prior restraint An effort by a government agency 
to block publication of material by a newspaper or 
magazine; censorship.

privatization The act of moving all or part of a  
program from the public sector to the private sector.

progressive tax A tax in which the proportion 
of income paid goes up as income goes up. Also 
called graduated tax. Compare regressive tax.
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project grants Grants-in-aid for which state and 
local governments submit proposals to federal 
agencies, which provide funding for them on a 
competitive basis. Compare formula grants.

proportional representation (PR) A multiple- 
member district system that awards seats to  
political parties in proportion to the percentage of 
the vote that each party won.

prospective voting Voting based on the imagined 
future performance of a candidate. Compare  
retrospective voting.

public-assistance program See noncontributory 

program.

public good A good that, first, may be enjoyed by 
anyone if it is provided and, second, may not be 
denied to anyone once it has been provided. Also 
called collective good.

public law Cases involving the powers of  
government or rights of citizens. Compare civil law 
and criminal law.

public opinion Citizens’ attitudes about political 
issues, personalities, institutions, and events.

public policy A law, rule, statute, or edict that 
expresses the government’s goals and often incor-
porates rewards and punishments to incentivize 
their attainment.

recall The removal of a public official by popular 
vote.

redistribution A tax or spending policy that 
changes the distribution of income, usually to  
create greater equality between the rich and the 
poor in a society.

referendum (pl. referenda) A direct vote by the 
electorate on a proposed law that has been passed 
by the legislature or on a specific governmental 
action. Compare initiative.

regressive tax A tax that is applied uniformly, such 
that people in low income brackets pay a higher 
proportion of their income toward the tax than do 
people in high income brackets. Compare progres-

sive tax.

regulated federalism A form of federalism in which 
Congress imposes legislation on state and local 
governments that requires them to meet national 
standards.

regulatory agency A department, bureau, or 
independent agency whose primary mission is to 
make rules governing a particular type of activity. 
Compare clientele agency.

regulatory review The Office of Management  
and Budget’s function of reviewing all agency  
regulations and other rule making before they 
become official policy.

representation An arrangement in which citizens 
select individuals to express their views when deci-
sions are made.

reserve requirement The minimum amount of liq-
uid assets and ready cash that the Federal Reserve 
requires banks to hold in order to meet depositors’ 
demands for their money.

reserved powers Powers that are not specifically 
delegated to the national government or denied 
to the states by the Constitution. Under the Tenth 
Amendment, these powers are reserved to the 
states.

retrospective voting Voting based on the past 
performance of a candidate or party. Compare 
prospective voting.

right of rebuttal An FCC requirement that  
broadcasters give individuals the opportunity to 
respond to the airing of personal attacks on them.

right to privacy The right to be left alone, which 
has been interpreted by the Supreme Court to 
entail individual access to birth control and  
abortions.

ripeness The requirement that a case must involve 
an actual controversy between two parties, not a 
hypothetical one.

roll-call vote Voting in which each legislator’s yes 
or no vote is recorded.

SEC See Securities and Exchange Commission.

Securities and Exchange Commission (SEC) The 
agency charged with regulating the U.S. securities 
industry and stock exchanges.

senatorial courtesy The practice whereby the 
president, before formally nominating a person for 
a federal district judgeship, finds out whether the 
senators from the candidate’s state support the 
nomination.

seniority The priority or status ranking given on 
the basis of how long an individual has served on a 
congressional committee.

“separate but equal” rule The legal principle that 
public accommodations could be segregated by 
race but still be equal.
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separation of powers The division of governmental 
power among several institutions that must  
cooperate in decision making.

signing statement An announcement made by the 
president when signing a bill into law, sometimes 
presenting the president’s interpretation of the law, 
as well as remarks predicting the benefits it will 
bring to the nation.

single-member district An electoral district that 
elects only one representative—the typical method 
of representation in the United States.

slander An oral statement made in “reckless  
disregard of the truth” and considered damaging 
to a victim because it is “malicious, scandalous, and 
defamatory.” Compare libel.

SNAP See Supplemental Nutrition Assistance  

Program.

social policy Governmental social insurance,  
welfare, health, and education programs aimed 
at protecting against risk and insecurity, reducing 
poverty, and/or expanding opportunity.

Social Security A contributory welfare program 
into which working Americans must place a  
percentage of their wages and from which they 
receive cash benefits after retirement.

socialization A process in which individuals take 
on their communities’ perspectives and preferences 
through social interactions.

sovereignty Independent political authority.

Speaker of the House The chief presiding officer 
of the House of Representatives. The Speaker is 
elected at the beginning of every Congress on a 
straight party vote and is the most important party 
and House leader.

speech plus Speech accompanied by activities 
such as sit-ins, picketing, and demonstrations.

standing The requirement that anyone initiating 
a court case must show a substantial stake in the 
outcome.

standing committee A permanent legislative  
committee that considers legislation within a  
designated subject area.

state sovereign immunity A legal doctrine holding 
that states cannot be sued for violating an act of 
Congress.

states’ rights The principle that states should 
oppose the increasing authority of the national 

government. This view was most popular before the 
Civil War.

strict scrutiny The strictest standard of judicial 
review of a government’s actions, in which the gov-
ernment must show that the law serves a “compel-
ling state interest.” Compare intermediate scrutiny.

subsidy A government grant of cash or other 
valuable commodities, such as land, to an individual 
or an organization. Subsidies are used to promote 
activities desired by the government, to reward 
political support, or to buy off political opposition.

Supplemental Nutrition Assistance Program 
(SNAP) An in-kind benefits program that provides 
eligible individuals and families with debit cards 
that can be used to buy food at most retail stores.

supremacy clause A clause of Article VI of the 
Constitution, stating that all laws and treaties 
approved by the national government are the 
supreme laws of the United States and superior to 
all laws adopted by any state or local government.

supreme court The highest court in a particular 
state or in the country. Compare trial court and 
court of appeals.

TANF See Temporary Assistance for Needy  

Families.

tariff A tax on imported goods.

tax expenditure A benefit to an individual or 
business in the form of relief from taxes that would 
otherwise be owed to the government.

Temporary Assistance for Needy Families 
(TANF) Federal cash assistance for children in  
families that fall below state standards of need.

Three-Fifths Compromise An agreement reached 
at the Constitutional Convention of 1787, stating 
that for the purpose of distributing congressional 
seats on the basis of state populations, only  
three-fifths of slaves would be counted.

totalitarian government A system of rule in which 
the government’s power is not limited by law and 
in which the government seeks to eliminate other 
social institutions that might challenge it. Com-
pare authoritarian government and constitutional 

government.

trial court The first court to hear a criminal or civil 
case. Compare court of appeals and supreme court.

trustees Legislators who vote according to what 
they think is best for their constituents. Compare 
delegates.
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turnout rate The number of people who vote in 
a given election divided by the number of people 
who would have been allowed to vote in it.

UN See United Nations.

unfunded mandates National standards or pro-
grams imposed on state and local governments 
by the federal government without accompanying 
funding or reimbursement.

United Nations (UN) An organization of nations 
founded in 1945 to be a channel for negotiation  
and a means of settling international disputes 
peaceably.

veto The president’s constitutional power to reject 
acts of Congress.

welfare state A set of national public policies by 
which the government takes a central role in  
promoting the social and economic well-being of its 
citizens.

War Powers Resolution A 1973 resolution by  
Congress declaring that the president can send 
troops into action abroad only if Congress  

authorizes the action or if U.S. troops are already 

under attack or seriously threatened.

whip system A party communications network in 

each house of Congress. Whips poll their party’s 

members to learn the members’ intentions on 

specific bills and also convey the leadership’s views 

and plans to members.

World Trade Organization (WTO) The international 

trade agency that promotes free trade. The WTO 

grew out of the General Agreement on Tariffs and 

Trade (GATT).

writ of certiorari A formal request to have the 

Supreme Court review a decision of a lower court.

writ of habeas corpus A court order demanding 

that an individual in custody be brought into court 

and shown the cause for detention. Habeas corpus 

is guaranteed by the Constitution and can be  

suspended only in cases of rebellion or invasion.

WTO See World Trade Organization.
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